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THE NEW SUPREME COURT 


by PHILIP B. KURLAND*t 


The Supreme Court of the United States is a peculiar in- 
stitution. It is peculiar in two senses: it is peculiar in the sense 
that it is unique; it is peculiar, too, in the sense that it is strange. 


I think we are usually aware that the Supreme Court is 
both strange and unique. What we tend to forget is that it is an 
institution, As a people we generally ignore the institutional 
aspects of our government. And many of our present ills 
derive from this failure to comprehend that government in- 
stitutions — like other institutions of our society — are both 
more than and different from the men who happen, at any given 
time, to occupy office. If the consequences of this failure are not 
immediately discernible, they are nonetheless grave. Indeed, I 
respectfully submit, it is this failure of perception that may very 
well prove fatal to the basic American concept of democratic 
government. 


When this nation was born, the Constitution served the 
function of assigning different powers to different branches of 
government. It was recognized by the Founding Fathers, if not 
by their successors, that power is corrupting of the individuals 
who exercise it and dangerous to the people on whose behalf 
those powers are theoretically exercised. The Constitution, 
therefore, divided power, not only between the nation and the 
states in that unique scheme that was American federalism, but 
within the national government among three branches. The 
constitutionally commanded separation of powers and system of 


checks and balances were thought necessary to the preservation 
of individual freedom. 


It is, in part, the rejection of these checks and balances and 
separation of powers that has resulted in the inordinate loss of 
individual] freedom from which we suffer today and which is 
likely to be exacerbated tomorrow. For we are already living 
in an era in which the individual has been subordinated to a 
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whole group of corporate elements in our society, not least of 
which is government itself. 


One need spend very little time in Washington, D.C., to 
recognize that, for the most part, government exists for its own 
sake and not for the benefit of the people to whom it should be 
responsible. Nor is Springfield or City Hall any different on 
this score, It was this condition that John Adams sought to 
prevent when he advocated a government of laws and not of men. 


Instead of a division of function between local and national 
government, we have witnessed over the last century a steady 
accumulation of national power with a concomitant reduction 
in local authority. Certainly this is due to a multitude of 
causes. In many ways it is the natural result of our technologi- 
cal progress that has reduced space and time through better — 
or at least quicker — means of transportation and communica- 
tion, that has, indeed, made one society out of many. In no 
small measure, however, it is also a consequence of an unwill- 
ingness on the part of local government to assume its obligations 
and responsibilities. 

And this has been matched by a grasp for power by the 
central government that was made to exceed even the bureau- 
cratic reach. When the lawyers for the rich warned us of the 
dangers inherent in the national income tax, we tended to deride 
them for special pleading. But it is the national income tax 
that has made the states dependent on the charity of the national 
government, charity which in its latest form is labeled “revenue 
sharing.” Charity may be the greatest of individual virtues; 
it is the most stifling of governmental powers. 

Just as the states have become moribund as agencies of 
government, destroying the safeguards that federalism was 
intended to secure, so too have we seen the deterioration of 
separation of powers in the national sphere. Here again the 
centralization of power in the executive branch is in some 
measure due to the inordinate growth of government that has 
made it possible for Congress adequately to oversee the functions 
of that government. In part, it is due to the failure of Congress 
to perform the tasks assigned to it, because it was easier to let 
someone else do it. In part, it is due to the desire and demand 
for power — some may call it usurpation — by the executive 
branch itself, 


THE PERSONALITY APPROACH 
Meanwhile, the American people have tended to measure 
the desirability of the result of this deterioration of represen- 
tative government in terms of their personal predilections for 
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the occupants of the Presidential office. When it is a President 
with what has come to be called “charisma,” a Franklin Delano 
Roosevelt or a John Fitzgerald Kennedy, some of us have ap- 
plauded the seizure of power by the President. When that 
office is occupied by one whose objectives are less to our tastes, 
we deplore the power that has become his to exercise. 

We have not been willing to understand that when we 
approve the transfer of power from Congress to the President 
because we tend to trust and admire the recipient of that au- 
thority, we are assuring that his successor, too, whoever he 
might be, will be able to assert the same authority, even if he 
uses it to different ends. As Justices Roberts, Frankfurter and 
Jackson once observed: “Evil men are rarely given power; they 
take it over from better men to whom it had been entrusted." 

It is essentially since the regime of Franklin Roosevelt 
that this country has become the subject of Presidential gov- 
ernment so clearly distinguished from Congressional government 
as described by Woodrow Wilson many decades ago. 


EXECUTIVE POWER INTENSIFIES 

But it is also true that the powers that were exerted by 
Franklin Roosevelt were puny as compared with those which 
are now exercised by his successors in office. For we have 
arrived at the stage where the President asserts — without 
meaningful challenge — powers and privileges that once were 
those of the legislature, even to the point of assuming the power 
over the appropriations process which was thought to be the 
primary safeguard of democratic government. 

(It may be recalled that it was Parliament’s successful 
assertion of the power over the purse that moved England from 
an autocratic monarchy to a democratic polity.) 

The new Presidency has ridden over even the authority of 
the old-line executive departments. These executive depart- 
ments have been reduced to menial status. All policy is made 
and largely effected by what is benignly known as “the White 
House staff,” a staff that once could be more than amply housed 
in a single wing of the White House, but which now sprawls 
through buildings that once contained the entire Department 
of State and several other old-line departments as well. 

And, without a semblance of substantial concern by the 
people or their elected representatives, the President now pro- 
poses to reorganize the national government to reduce further 
the power of these departments by consolidating them in a way 
that affords greater and greater White House control. Yes, that 
reorganization may make for more efficiency, although I doubt 





1 Serews v. United States, 325 U.S. 91, 160 (1945). 
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it. But as Mr. Justice Douglas once noted: “All executive 
power — from the reign of ancient kings to the rule of 
modern dictators — has the outward appearance of efficiency.’ 

It may be that the problem of the ever-expanding executive 
power has come closer to American consciousness in recent years 
as Presidents — and I am certainly speaking of more than one 
— have undertaken to engage this country in foreign wars 
without Congressional authority, as Truman and Eisenhower 
and Kennedy did; to impose economic controls by fiat, as Ken- 
nedy and Nixon have done; to determine which Congressional 
programs they will effectuate and which they will ignore, as 
Truman and Kennedy and Nixon have done; and to do all 
these things behind a cloak of secrecy that cannot be penetrated 
even by the elected representatives of the people — as certainly 
all of them have done. 

And all of this has been justified by invoking precedents, 
precedents to which the American people took no exception 
because the leaders who indulged in this abuse of power were 
trusted by them to bring about the right ends, even if by the 
wrong means. 

It was Mr. Justice Frankfurter who reminded us, when the 
Court stopped the exertion of executive authority in the case of 
the seizure of the steel mills by the President: “The accretion 


of dangerous power does not come in a day. It does come, 
however slowly, from the generative force of unchecked disre- 
gard of the restrictions that fence in even the most disinterested 


993 


assertion of authority. 


I have dwelled on the Presidency and the violation of its 
institutional limits because they are easily discerned and, today at 
least, readily acknowledged. Senators who acquiesced for years 
in Presidential aggrandizement are suddenly vocally cognizant 
of the dangers. It remains to be seen whether Congress has the 
backbone to indulge more than empty words to reestablish its 
constitutional authority. (Despite “Watergate,” the House con- 
tinues to be the tail to the presidential kite.) 


JUDICIAL ACTIVISM 


As with the White House, so, too, with the Supreme Court. 
During the tenure of Chief Justice Warren, there were many 
who could find no fault with the constantly expanding power 
of the judiciary. For surely it was directed to ends of which 
they approved. Now that the personnel of the Court has 
changed, and with that change has come a change in the ap- 





2 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 629 (1952). 
3 Jd. at 594. 
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parent values of the justices, these same people who once so 
loudly acclaimed the assertion of judicial authority are now 
concerned to assure that the judiciary be kept in its sphere. 
The lesson of the Sorcerer’s Apprentice must be learned once 
again. 

Just as it may be too late to restore the Presidency to its 
proper dimensions, so it may be impossible to confine the Court. 
Despite the plentiful rhetoric, the question is no longer whether 
we should have an activist Court. An activist Court is one that 
assumes capacities to govern in broader and broader areas. 
An activist Court is one that interferes with legislative and 
executive judgments on the basis of its own contrary personal 
predilections. 


But such a Court may have either a conservative or liberal 
bias. It will remain an activist Court even if its clientele 
changes from the laborer, the black, and the economically de- 
prived, to big business, big labor, and big government. The 
Nine Old Men whom Roosevelt sought to displace were no less 
an activist Court than the Warren Court, whose justices Presi- 
dent Nixon has — almost as successfully so far — sought to 
replace. 


The Burger Court with its inheritance of authority is not 
likely to prove less activist, but only less liberal. And those who 
scorned the idea of institutional limitations — constitutional 
limitations if you will — are suddenly taken with the importance 
of those limitations. Too late. 


RESPONSIBILITY AND LIFE TENURE 

There are, however, several differences between the judicial 
and executive branches of the national government that are 
relevant here. The first is that the judicial branch has no direct 
responsibility to the people. Where the President must be 
chosen every four years — representatives every two and sena- 
tors every six — the judicial appointees remain in office for 
life. A new Court, unlike a new administration or a new 
Congress, is a fortuitous event. And, contrary to public 
opinion, a new Court does not derive from the appointment of 
a new chief justice. For the other justices are not subordinate 
to the chief justice. The chief justice has no lawmaking au- 
thority that is greater than that of his judicial brethren. 

Indeed, a new Court, in the sense of a new jurisprudence, 
need not even be brought about by a change of a majority of 
the personnel and, on the other hand, may be brought about 
even where the personnel does not change at all. I would submit 
as examples the fact that the Roosevelt Court came into exis- 
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tence, in the sense of the end of the era of “substantive due 
process,” when Justices Hughes and Roberts became firmly 
attached to the theretofore dissenting trio of Brandeis, Stone 
and Cardozo, even before any Roosevelt appointee joined it. 

Again, the Warren Court did not come into existence in 
1954, when Warren was appointed and the School Desegregation 
Cases* were decided. (The school cases would have been decided 
the way they were had Vinson survived to preside over that 
term of Court.) The Warren Court — a Court with its own 
patent judicial philosophy — did not come into existence really 
until the decision in a case called Mapp v. Ohio® made it clear 
that the Court was prepared to impose on the states its own 
expansive notions of a code of criminal procedure, and the 
decision in Baker v. Carr,’ which made it clear that the Court 
was prepared to prescribe the proper form of government for 
the states. 

And it was called the Warren Court because Warren was 
its chairman, not because Warren was its leader. The doctrines 
of the Warren Court had been formulated by Justices Black and 
Douglas long before the advent of Warren, and those two 
justices remained the Warren Court’s doctrinal leaders through- 
out its life. 


ACQUIESCENCE NECESSARY 


There is, moreover, one difference of no small importance 
between the accretion of power in the judiciary and that which 
has occurred in the executive branch. The judiciary is inher- 
ently a governmental weakling. Its power is dependent upon 
acquiescence in its orders by the other branches of government. 
Thus, the school segregation decisions were meaningless words 
so long as President Eisenhower and the Congress refused the 
approval and cooperation of their powers that could make the 
decisions meaningful. 

Indeed, much of the Court’s alleged successes in recent 
years have been verbal rather than real, with the result that 
it has been given both credit and blame which do not properly 
belong to it. 

For example, if we examine the three areas in which the 
Court established its reputation for doing good during the War- 
ren regime, we discover something less than glorious achieve- 
ment. One needn’t live in Chicago, under the shadow of 





4 See Oliver Brown v. Bd. of Education of Topeka, 349 U.S. 294 
(1955); Brown v. Bd. of Education of Topeka, 347 U.S. 483 (1954); 
ey v. Sharpe, 347 U.S. 497 (1954); Gebhart v. Belton, 345 U.S. 972 

5 Mapp v. Ohio, 367 U.S. 643 (1961). 

6 Baker v. Carr, 369 U.S. 186 (1962). 
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yesterday’s headlines, to know that separation of the races, in 
and out of school, remains — despite the Court’s decision — 
the dominant problem of American society. 

It is clear that the state legislatures have been reappor- 
tioned in accordance with the commands of the federal courts, 
commands frequently issued by divided federal three-judge 
courts, divided according to the political party allegiance of 
each of the judges. Even so, the shift of seats in the legislatures 
has been from a conservative farm constituency to a more 
conservative suburban constituency. 

The plight of urban America is no more the direct concern 
of the new legislatures than it was of the old ones. The cure 
has been of a symptom rather than a disease. For even under 
the “new equality” of the Warren Court, the power of gerry- 
mander has remained undisturbed. Corporate, i.e., group, in- 
terests as distinguished from individual interests are well served 
under the new allocation as they were under the old one. 

When we come to that area of constitutional law which has 
aroused perhaps the greatest political furor, the Supreme 
Court’s decisions in the area of criminal justice, we again see 
little change wrought by the Court’s judgments. Surely the 
Court is not to blame for the crime wave that inundates the 
country. Certainly, as a result of the Court’s decisions, there 
are criminals on the loose who might otherwise have been 
punished. 

But it is ludicrous to suggest that the overabundance of 
criminals that we have with us are charting their courses by 
the decisions of the Supreme Court. Law is probably the last 
thing in the minds of those who have made the FBI crime 
statistics look like our national debt, climbing at an even more 
rapid rate. 

On the other hand, when it is noted that the function of 
the Court’s rulings was not to free the guilty but to chastise 
the police and the prosecutor so that they would not engage in 
police-state tactics against the innocent citizen, it must be 
recognized that the Supreme Court’s decisions seem to have 
brought about no noticeable improvement in police behavior, 
either. Mr. Justice Holmes’ dictum is as applicable to the 
Warren Court’s activities as to that of all its predecessors. 
Courts are capable of bringing about only molecular, and not 
molar, changes in our society. 

Nevertheless, it should be recognized that the Court’s be- 
havior is not unimportant. If it affirms basic ethical concepts, 
which may be as old as the decalog or the glories of Greece or 
Rome, it provides a strong moral force for good, but by way 
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of example rather than precept. And, then, none knows better 
than those now living that molecular changes, too, can be of no 
small consequence when enough molecules are rearranged to 
form new patterns or destroy old ones. 


UNPREDICTABLE DIFFERENCE 


That the new Court — the Burger Court — is different 
from the old one — the Warren Court — is easily acknowledged, 
and yet prediction of what results that difference is going to 
bring about would be foolhardy. One could hardly have antici- 
pated that the Burger Court would have been the one to decide 
that the death penalty as it has been applied is unconstitutional. 
The Warren Court had that question before it again and again. 
Never did it face up to the question and hold, as the Burger 
Court did last term, that the death penalty violated the “cruel 
or unusual punishment” clause of the Eighth Amendment. 

And yet every member of the five-man majority in that case 
was a holdover from the Warren Court, and every dissenting 
member of the Court in that case was a Nixon appointee. 


And it was the Burger Court that, earlier this year, struck 
down state laws banning abortions, a result repeatedly sought 
from and repeatedly denied by the Warren Court. It cannot be 
said that precedent or personal predilection was an adequate 
basis for predicting the outcome of the capital punishment cases 
or the abortion cases, 


NEW DIRECTIONS 


On the other hand, we have already seen that the Burger 
Court has drawn back from an extension of the Warren Court’s 
decisions in the area of criminal procedure. The infamous 
Miranda rule that prevented convictions for police failure to 
instruct the accused of his right to silence and to counsel has not 
been overruled but stopped in its tracks — tracks made, until 
the advent of the Burger Court, by seven-league boots. 


The sanctification of the jury trial by the Warren Court 
has been reversed by the Burger Court, in the latter’s holdings 
that less than twelve persons can properly constitute a jury — 
even in the federal courts — and, indeed, that a less than 
unanimous verdict satisfies the demands of the Constitution. 

If pornography has received less protection from the Bur- 
ger Court than it did from the Warren Court — although it 
should be remembered that Chief Justice Warren himself was 
not often to be found on the side of the First Amendment against 
the claims for suppression of obscenity — it might be noted that 
it was the Burger Court that ruled in favor of the right of the 
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New York Times to publish classified data purloined from the 
secret files of the Defense Department. 


The Court is a complex mechanism. Those who would 
paint it with a broad brush and in a single color cannot be true 
to the subject or to the viewer for whose benefit the image is 
created. The perspective of time will reveal the new Court’s 
dominant characteristics. They have not yet emerged. 

Comparisons, moreover, are difficult if not impossible. The 
new Court will be facing new problems arising in new contexts. 
We live in a volatile society and the law — even as pronounced 
by the most powerful judicial tribunal in the world — remains 
essentially a response to the demands of its society rather than 
a formulator of that society. 

In some ways, the new Court will be faced with harder 
questions than its predecessor was prepared to meet. I have 
already made reference to the capital punishment cases. Let 
me offer one more example. The Warren Court chose not to 
answer the question whether non-Southern states, too, have 
obligations to desegregate their schools. But the Burger Court 
has, in the Denver" case, held applicable to the North, East, and 
West, the rules that the Warren Court would apply only to the 
South. 


Then, too, the Burger Court will have important new facts 
to assay in reaching its conclusions about the continued validity 
of earlier decisions. Just to stick to the school desegregation 
question for the moment, it should be noted that Brown v. Board 
of Education® rested on the proposition that equality of educa- 
tional opportunity was dependent on desegregation of the 
schools. Recent scientific — or quasi-scientific — data have 
undermined that premise. Work culminating in the Coleman 
Report,® the Moynihan and Mosteller book,’® the study by David 
Armor,": and the recent book by Christopher Jencks’? seems to 
suggest that it is not the educational process that creates the 
differences in educational achievement of blacks and whites. 


How should the Court utilize the new data which contradict 
the social science evidence on which the Court purported to rely 
in Brown? Surely it is not going to reverse Brown. But how 
is it going to accommodate the law to the facts? 





7 Keyes v. School Dist. No. 1 of Denver, 409 U.S. 818 (19738). 

8 347 U.S. 488 (1954). 

9 Office of Education, U.S. Dept. HEW, EQuatity or EDUCATIONAL 
OPPORTUNITY (1966). 

10F, MosTELLER & D. MOYNIHAN, ON EQUALITY OF EDUCATIONAL 
OPPORTUNITY (1972). 

11—D, Armor, The Evidence on Bussing, Research Report; Public In- 
terest Magazine at 90-126 (Summer 1972). 

12C, JENCKS, CHRISTOPHER JENCKS IN PERSPECTIVE (1973). 
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DECISION AS SYMBOL 


So, too, we have evidence that the Miranda rule has brought 
about none of the results that were anticipated. Whether or not 
the fourfold warning is delivered to an accused, he seems to 
behave in the same way, and so, too, do his prosecutors, These 
facts confound the condemners of the Miranda decision no less 
than its defenders. But what is the Court to do about it? The 
Miranda decision, like the Brown case, is more important now 
as a symbol than as a reality. 

Not only is the experiential base on which the Burger Court 
operates different from that of its predecessor, so too, of 
necessity is its legal base. Its inheritance is different from that 
of the Warren Court. One of the major determinants of the 
new Court’s behavior will be its attitude toward precedents, 
including the precedents of the Warren Court. And the ques- 
tion will be whether the Burger Court will do as the Warren 
Court did or as the Warren Court said. For surely, no Court 
ever treated precedents more cavalierly than did the Warren 
Court. A similar attitude on the part of the Burger Court 
could soon doom all the judgments of recent years. And, as 
might be expected, the new Court has already followed example 
rather than precept. If it has not overruled precedents, it has 
distinguished them in such a way as to leave them all but dead. 

Members of the Warren Court asserted that no judgment 
was binding on them in which they did not personally partici- 
pate. Such a rule would mean that precedents of the Warren 
Court would remain extant only until the President makes one 
more appointment to the high court bench, 


Still another question about the new Court, yet to be an- 
swered, is how the justices themselves will regard the Court’s 
proper role. I do not refer here to the sterile concept of strict 
construction, but rather to which groups will be selected by the 
Court as its clientele, its wards, its constituency, however you 
wish to phrase it. 


History has revealed that the rhetoric of judicial opinions has 
remained fairly consistent, however disparate the results. The 
banners of freedom and equality have been raised by the Court 
over very different contending forces. It was freedom — 
freedom of contract — that grounded the actions of the follow- 
ers of Mr. Justice Field in affording protection to commercial 
and industrial interests against the onslaught of government 
regulation. It was the notion of equality that so long doomed 
the labor unions to government by injunction. The answer to 
the question of who will be the beneficiary of the new Court’s 
benevolence remains in the womb of time. Thus far the Burger 
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Court seems to have taken only “Women’s Lib” under its 
protective wing. 


THE ABDICATION VACUUM 


One more factor in the fashioning of the Burger Court will 
be the action or inaction of other branches of the American 
government. It surely must be conceded that, in no small 
measure, the original impetus for the Warren Court’s juris- 
prudence came from the failure of the national and state 
governments to address meaningfully the myriad of problems 
deriving from the racial discrimination that plagued the nation; 
from the failure of the state legislatures to abide the commands 
of their own constitution to apportion their legislatures demo- 
cratically ; from the failure of the states to provide against the 
abuses of the criminal laws, even after these abuses had been 
pointed out to them by the Supreme Court. If the other branches 
of government undertake to perform their functions and attempt 
to resolve the societal problems that sicken the nation, there 
may be no reason for the judicial branch to intervene at all; 
certainly there will be less compulsion to do so, 

Allow me a few minutes more to speak of the Burger 
Court’s attitude toward state power and authority. First, how- 
ever, I would make it clear that the one constant factor in the 
Supreme Court’s jurisprudence, from Chief Justice Marshall’s 
day to this one, has been its persistent contribution to the 
movement of power from the states to the nation. 

In this regard the United States Supreme Court has not 
been unique. Historians have shown that it was the national 
judiciaries that provided the avenue for the transfer of power 
from the barons to the crown in medieval Europe. This too 
was the lesson of Westminster in English history. And the 
role of the national judiciary in this country has been the same, 
as Jefferson saw at the outset of his controversy with Marshall 
and Marshall’s Supreme Court. There is no reason to suspect 
that there will be a reversal of this general position by the 
Burger Court. Some cases, however, such as the recent pornog- 
raphy decisions and criminal law cases, speak of the return of 
authority to local government. 


RESURGENCE OF DUE PROCESS 


There are two basic means for the Supreme Court and the 
other courts of the federal judicial system to invalidate state 
statutes and to reverse or overrule state judicial decisions; the 
equal protection clause and the due process clause of the 
Fourteenth Amendment. 


Evidence is that the former will prove less expansive under 
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the Burger Court than it was under the Warren Court. Equality 
will no longer be the primary slogan to justify constitutional 
decisions. 

On the other hand, due process — minimal standards of 
decency as distinguished from equal standards of decency — 
may well see a resurgence. 

We have already witnessed some decisions that give rise 
to this anticipation. But, before I build your hopes too high, 
it should be made clear that there is not likely to be a judicial 
revolution on this score. Equality for women will be a develop- 
ing area, both under the existent statutory provisions and under 
the demands of the equal protection clause — and more so if 
the vagaries of the equal rights amendment become binding on 
the Court. Problems of desegregation will continue to receive 
friendly attention, although it is likely that the school desegre- 
gation cases have reached the end of the road. The NAACP 
desire to “metropolitanize” school systems to incorporate sub- 
urbs and cities is not likely to succeed, although desegregation 
among school systems throughout the country will, sooner or 
later, be brought about. And the classic demands for equality in 
such matters as jury selection are not likely to be stayed. 

So, too, it would seem that the reapportionment cases will 
not be expanded to meet the remaining essential problem of 
gerrymandering, with the exception of those cases that fall 
afoul the Fifteenth Amendment’s ban on the inhibition of the 
franchise for blacks as revealed in the Tuskegee case,™* lo these 
many years ago now. Indeed, the requirements of the simplistic 
“one-man, one-vote” rule have been substantially limited in the 
most recent term. 

The equality cases do show that the Court is no longer 
reaching out to establish doctrines of substantive equal protec- 
tion. This may be seen in last term’s decision in the Moose 
Lodge case** that permitted a private club to discriminate despite 
the liquor monopoly conferred by the state. And we have the 
refusal of the Court to find discrimination violative of the 
Constitution in Texas’s allocation of welfare payments in such a 
fashion that the category with the highest proportion of blacks 
and Mexicans received the highest proportional cut in benefits. 
But it must be said, in all fairness, that the Burger Court has 
not been niggling in its readings of federal statutes commanding 
equality of treatment. 


Due process requirements on the other hand, have seen less 





13 Gomillion v. Lightfoot, Mayor of Tuskegee, 364 U.S. 339 (1960). 
14 Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). 
15 Jefferson v. Hackney, 406 U.S. 535 (1972). 
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substantial limitations from the Burger Court, It is true that 
there have been several major cases in which the Burger Court 
refused to damn judgments that would surely have fallen during 
the heyday of the Warren Court. The refusal to extend the 
Miranda rule to exclude evidence used solely for impeachment 
purposes is typical of these.’® 


FOURTEENTH AMENDMENT REINTERPRETED 


There is a burgeoning area of Supreme Court substantive 
constitutional law to be found under the rubric of the “right to 
travel.” My own analysis is that this foreshadows a develop- 
ment of the third major provision of the Fourteenth Amendment, 
the privileges or immunities clause, from which the notion of the 
right to travel originally derived. The right to welfare benefits 
and the right to a ballot, both without residency requirement, 
have already been established under this new doctrine. It is in 
defining the privileges or immunities clause that I expect the 
Burger Court to make its major impression on the meaning of 
the Fourteenth Amendment’s restrictions on the states. 


I venture only one prediction about the Burger Court here. 
For prediction is a function of scientists and fools and I know 
I am not a scientist. 


I predict that those who blindly worshipped the Warren 
Court as the epitome of good, largely because it reflected their 
own prejudices, will find the Burger Court an abomination. For 
those who, equally blindly, despised the Warren Court as the 
epitome of evil, largely because it rejected their own prejudices, 
the Burger Court will be regarded as an improvement. 


For those of us who consider ourselves somewhere in be- 
tween these extremes — as we all do — it is necessary to 
remember that the Supreme Court is not the government of the 
United States, but only a part of it. Its primary function 
remains, in part because jts capacities will allow it no more, to 
restrain the misbehavior of other governmental bodies. It is 
overburdened with problems that should better be left outside 
its ken: some too large, others too small to call on the limited 
resources that the Court can bring to bear. 


This is not to demean the Court’s role, but to preserve it. 
It remains the one governmental institution above all others 
capable of affording some protection, however temporary, to 
individuals and minorities against the incursion of majorities. 


The primary defect of the Burger Court so far revealed is 
the same defect that was observed in the Warren Court. It has 


= 





16 See Harris v. New York, 401 U.S. 222 (1971). 
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failed to account properly for its judgments. It has issued 
decrees but it has not afforded adequate rationales for them; 
it has attempted to rule by fiat rather than reason. 

Perhaps the Warren Court was the right Court for the Age 
of Aquarius, that period of purple passions when reason was 
subordinated to emotion and righteousness was overcome by 
self-righteousness. 

The Age of Aquarius is dead. Its funeral was held on 
November 7, 1972. What the proper appellation will be for the 
age that is dawning, we do not know. 

The Court may be the quiet voice of reason that inhibits a 
populism that is the opposite of Aquarianism and yet is the same, 
just as fascism and communism are identical opposites. It may 
be the handmaiden of an executive power that is destructive 
of individual freedom, It could be an ally of a legislative 
resurgence that may yet make democratic government mean- 
ingful without destroying minority rights. The new Supreme 
Court has not yet taken shape. 

I would close with a quotation from G. K. Chesterton’s 
Ballad of the White Horse: 


I tell you naught for your comfort. 
Yea, naught for your desire. 


Save that the sky grows darker yet, 
And the sea rises higher. 








JUDICIAL NOTICE — THE ILLINOIS ANOMALY! 


by HARRY G. FINS* 


INTRODUCTION 


Judicial notice is a doctrine which requires a court to 
treat as established evidence in the case “‘those facts which are 
a matter of common and general knowledge and which are 
established and known within the limits of the jurisdiction of 
the court.’”" In this context, no problem arises when a court 
takes judicial notice of well known geographical or social facts. 
However, judicial notice of court proceedings and state or 
municipal records presents difficulties deserving the attention 
of the Illinois General Assembly, for the Illinois courts follow 
opposing standards in the application of the doctrine of judicial 
notice. At the trial level, the scope is very narrow; on review, 
the scope is broad. 


An Illinois trial judge may take judicial notice of the rec- 
ords in a pending case over which he is presiding. By statute," 
he is required to take judicial notice of the statutes and common 
law of other states and of the municipal or county ordinances 


within the jurisdiction of his court. He may not take judicial 
notice of other proceedings in the same trial court, or of mu- 
nicipal or county ordinances outside the territorial limits of his 
court. These limitations upon Illinois trial courts constitute an 
inconsistency which has long been in need of correction. Under 
the home rule provisions of the 1970 Illinois Constitution,* this 
incongruity becomes even more apparent, since greater au- 
tonomy is granted to local governmental units. Subject to 
preemption by the General Assembly, municipal and county 





* Ph.B., J.D. Author of numerous books and treatises on Illinois and 
federal practice and procedure. Contributor of articles to various law 
reviews and legal publications. Lecturer in Post-Graduate Division of The 
John Marshall Law School (1939-49), and at Lawyers Post Graduate 
Clinics (1949-54). Member of Joint Committee on Implementation of the 
Judicial Amendment (1961-65) and member of the Special Committee on 
Implementation of the Illinois Constitution (1971-74). One of the draftsmen 
of the Illinois Administrative Review Act of 1945 and of the 1963 and 
1972 amendments thereto, and one of the draftsmen of the 1963-73 amend- 
ments to the Illinois Civil Practice Act. Draftsman of numerous bills to 
coordinate Illinois statutes with constitutional provisions and Supreme Court 
Rules (1962-74). 


1 Palmer v. Mitchell, 57 Ill. App. 2d 160, 167, 206 N.E.2d 776, 779 
(1965) ; aed undene v, Koppenhoefer, 343 Ill. Aj pp. 164, 98 N. E.2d 538 
(1951); Sproul v. Springman, 316 Ill. 271, 147 N.E. 131 (1925 ). 

2 Inn, Ev. STAT. ch. 51, N 48a (1978). To the same effect is Ashland 
Savings & Loan Ass’n Aetna Ins. Co., Ill. App. Ct., Ist Dist. No. 564738, 
decided February 19, 197 

3 ILL. Const. art. VIL § 6 (1970). 
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ordinances of home rule units are treated equivalently with state 
statutes, within the territorial confines of their governmental 
unit. Nevertheless, while Illinois trial courts are prohibited from 
taking judicial notice of these ordinances existing in Illinois — 
ordinances which are as binding and applicable as statutes — 
these same trial courts are bound to take judicial notice of 
statutes existing in other states. 

On the appellate level the application of the doctrine is 
markedly different. A reviewing court takes judicial notice of 
the case immediately before it, as well as of other cases pending 
in or decided by that court, and of trial court or administrative 
agency proceedings pertinent to the case before the reviewing 
tribunal. 

The broad discretion permitted Illinois appellate courts in 
taking judicial notice, contrasted with the limitations imposed 
upon trial courts, presents an anomaly in the Illinois procedural 
system. The distinctions between courts of original and ap- 
pellate jurisdiction do not provide logical grounds for these 
inconsistencies, particularly in considering the statutory com- 
mand to take judicial notice of state laws outside the territorial 
limits of any Illinois court. This anomaly should be eliminated 
by expanding, through legislative enactment, the scope of judicial 
notice at the trial level. 


NARROW SCOPE IN TRIAL COURT 


Although a trial judge takes judicial notice of the records 
in a pending case over which he is presiding, he is not permitted 
to take judicial notice of the records of any other proceeding in 
the same trial court, even where the facts and circumstances of 
such other proceeding are within the personal knowledge of the 
presiding judge. As a general rule, “[rjecord proof is required 
in all . . . cases, unless the [facts are] properly admitted.’* 
Under present law, a trial court is precluded from taking judicial 
notice of a prior proceeding, even though a subsequent proceed- 
ing involves the same parties and the same subject matter. 


4 Streeter v. Streeter, 43 Ill. 155, 164 (1867). The parties had previously 
been divorced in the same court. The court refused to take judicial notice 
of this fact. The court stated: 

We do not admit the court could take judicial notice of the fact that 
the pa arties were divorced, even if the decree of divorce was pronounced 
by the court trying these issues. Record proof is required in all such 

cases, unless the fact be properly admitted. The court or judge who 

granted the divorce is not —- to call in requisition his own 
ogo knowledge or recollection of the fact that such a decree 

d ao at any time. 

Id. at 164 

5 See People v. Carr, 265 Ill. 220, 106 N.E. 801 (1914), where the 
court said: 

The case at bar is not the same proceeding as either of the two former 

Carr cases although it is between the same parties and involves the 

same subject matter, and the county court therefore could not take 
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This incongruous rule emanates from a rationale which con- 
siders facts from a prior proceeding — facts known to the 
parties and to the court in the pending action — as being 
within the personal knowledge of the court only. Since these 
facts are not common and general knowledge, they fall outside 
the scope of the doctrine, and record proof is required.® 

Trial courts in Illinois have attempted to avoid such a 
narrow application of the doctrine whenever possible. In State 
Farm Mutual Automobile Insurance Co. v. Grebner,’ the plaintiff 
attached the pleadings from a prior case to his complaint as an 
exhibit in the pending action. The Illinois Appellate Court, 
Second District, recognized the above mentioned rule that a 
trial court may not take judicial notice of prior proceedings in 
a separate case in the same court, even though the facts are 
within the personal knowledge of the presiding judge. The 
reviewing court, however, distinguished the case from others in- 
volving a similar issue by holding that since the pleadings of the 
prior case were attached to the complaint as an exhibit, they 
were, therefore, before the trial] court for all purposes.* 

To state that, for purposes of judicial notice, the simple 





judicial notice of the contents of the record in either of the two former 
cases. A court will take judicial notice of its own records and thus 
dispense with proof identifying such records, but it will not take 
judicial notice of the contents of any of its records except the one in 
the proceeding before it. 
Id, at 229, 106 N.E. at 804. Accord, People v. McKinlay, 367 Ill. 504, 11 
N.E.2d 933 (1937); People v. Hunt, 357 Ill. 39, 190 N.E. 809 (1934) ; 
Donner v. Bd. of Highway Comm’rs, 278 Ill. 189, 115 N.E. 831 (1917). 
6In Palmer v. Mitchell, 57 IIl. App. 2d 160, 266 N.E.2d 776 (1965), the 
Appellate Court, First District, stated: 

Finally, it was error for the trial judge to take judicial notice of 
certain evidence which had been heard in the trial of the ———- case. 
The doctrine of judicial notice operates to admit into evidence, without 
formal proof, those facts which are a matter of common and general 
knowledge and which are established and known within the limits of the 
jurisdiction of the court. . . . The facts of which the trial judge took 
judicial notice do not meet this requirement; indeed the facts which the 
trial judge had heard in the trial of the principal case were not a 
matter of common and general knowledge, but were within his personal 
knowledge only. Moreover, while courts take judicial notice of their 
records in a pending case, they cannot do so with respect to records 
of other proceedin ngs. 

Id. at 167, 206 N.E.2d at 779 (citations omitted). 
7 132 Tl. App. 2d 234, 269 N.E.2d 337 (1971). 
8 Accord, In re Estate of Fornof, 96 Ill. App. 2d 260, 288 N.E.2d 240 
( 190%), where the Apke jadi Court, Fourth District, said: 
hile courts take judicial notice of their records in a pending case, 
they Wile do so in respect to records of other proceedings even where 
the facts are within the personal knowledge of the court . Counsel 
for appellants urged that City of East St. Louis v. Touchette, 14 Ill. 
2d 243, 150 N.E.2d 178, and Borin v. Borin, 335 Ill. App. 450, 82 N.E.2d 
70 control. Neither case supports the view. In Touchette the documents 
in issue had been admitted into evidence as exhibits in the pending 
suit. In Borin the authority is confined to the pending case for the 
pore ty at issue upon an amended complaint were raised in the original 
complai 
Id. at Po64, 238 N.E.2d at 243. 
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tactical maneuver of appending the pleadings of a prior pro- 
ceeding to the complaint in a subsequent action will always meet 
with the approval of a reviewing court stretches the holding in 
the Grebner case to an unwarranted extreme. But given the 
propensity of trial courts toward a broader application of judi- 
cial notice, Grebner indicates that wise pleading may permit 
a wider application of judicial notice at the trial level than 
would otherwise be possible. 


BROAD SCOPE IN REVIEWING COURT 


Reviewing courts take judicial notice of proceedings in 
other cases pending in or decided by the reviewing court and 
also take judicial notice of trial court and administrative agency 
proceedings in related matters.’ Illinois courts of review have 
reiterated this rule to the point where it is now established law. 


Reviewing Court Proceedings 


In Blyman v. Shelby Loan & Trust Co.,® a case involving 
the partition of real estate, the Illinois Supreme Court stated: 
It may be further observed that there is pending in this court 
an appeal, No. 27066, from the order of the circuit court of 
Shelby county of October 10, 1942, admitting to probate on a 
hearing de novo, the purported will of Blyman dated February 5, 
1937. Of the record in that case this court takes judicial notice." 


The case of People v. O’Malley'* involved a criminal con- 
viction for embezzlement, and the case of In re O’Malley"* in- 
volved a disbarment proceeding. The Supreme Court of IIli- 
nois, in the latter proceeding, declared: 

This court takes judicial notice of the facts stated in People v. 
O’Malley, ante, p. 165, in which an opinion was adopted at the 
September Term, 1949, of this court, and in which a rehearing 
has been denied at this term." 

The case of Fox v. Fox Valley Trotting Club® involved an 
action for an accounting of moneys due to the plaintiff ina 
lease of his racing premises with the defendant corporation, and 
the case of Fox v. Fox'® was an action for divorce on the ground 
of cruelty and drunkenness. In the divorce case, the court said: 

In the complaint filed in the case of Fox v. Fox Valley Trotting 


Club, (8 Ill.2d 571, 572) he [the husband] valued the Exposition 
Park property at $1,500,000. This court will take judicial notice 


®In United States v. Pink, 315 U.S. 208 (1941), the Supreme Court of 
the United States said “[T]here is no reason why we cannot take judicial 
notice of the record in this Court of the Moscow case.” Id. at 216. 

10 382 Ill. 415, 47 N.E.2d 706 (1948). 

11 Jd, at 419-20, 47 N.E.2d at 708. 

12404 Ill. 165, 88 N.E.2d 454 (1949). 

13404 Ill. 257, 88 N.E.2d 881 (1949). 

14 Jd. at 258, 88 N.E.2d at 881. 

15 8 Ill. 2d 571, 184 N.E.2d 806 (1956). 

169 Ill, 2d 509, 188 N.E.2d 547 (1956). 
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of its own records. (People ex rel. Holzapple v. Ragen, 2 Ill. 2d 
124, 1380; Lee v. Finley, 413 Ill. 445, 447.) 17 
Futhermore, appellate application of the doctrine of judicial 
notice is not limited to facts or pleadings involved in the case on 
appeal, and reviewing courts will also take judicial notice of 
records, briefs and abstracts filed in prior appeals.'* 


Trial Court Proceedings 


In People v. Orr’® the defendant sought review to reverse 
a conviction for armed robbery after sentencing by the Circuit 
Court of Sangamon County to the Illinois State Penitentiary 
for the term of his natural life. On its own motion, the Illinois 
‘Supreme Court took cognizance of trial court proceedings 
initiated by the defendant: 
Without suggestion of counsel, this court takes judicial notice of 
the fact that the defendant, pro se, heretofore filed a petition in 
the circuit court of Sangamon County, Illinois, for relief under the 


Post-Conviction Hearing Act. (People ex rel. Holzapple v. Regan, 
2 Ill.2d 124, 180; Lee v. Finley, 413 Ill. 445, 447.) 2° 


In People v. Raby* the Supreme Court of Illinois took 
judicial notice of a decision by a federal district court in Illinois.” 
Likewise, in People v. Young** the Appellate Court of Illinois, 
First District, took judicial notice of the same federal district 
court decision.** 

In Wagner v. Fawcelt Publications® an action was brought 
in the United States District Court for the Northern District 
of lilinois, on the basis of diversity of citizenship, to recover for 
an alleged invasion of privacy, which (under Erie Railroad Co. 
v. Tompkins**) required the application of Illinois law. The 
United States Court of Appeals for the Seventh Circuit took 
“judicial notice of certain proceedings in the Criminal Court of 
Cook County, Illinois, Case No. 57-3193 People v. Robert Max 
es 


In Jones v. Jones** an action was filed in the United States 





17 Jd. at 517-18, 188 N.E.2d at 552. 

18 People v. Jefferson, 8 Ill. App. 3d 839, 291 N.E.2d 223 (1972); 
Cohen v. Receivable Finance Co., 7 Tl. App. 3d 869, 288 N.E.2d 894 (1972) ; 
Briskin v. Briskin Manufacturing Co., 6 Il. App. 3d 740, 286 N.E.2d 571 
Seiden ex rel, Maeras v. C. B. & Q. R.R., 36 II. 2d 585, 224 N.E.2d 

1910 Ill. 2d 95, 189 N.E.2d 212 (1956). 

20 Jd, at 99, 189 N.E.2d at 215. 

21 40 Ill. 2d 392, 240 N.E.2d 595 (1968). 

2 Id. at 398- 99, 240 N.E.2d at 599. The opinion of the Federal District 
Comms for the Northern District of Illinois which the court took judicial 
notice of, was that in Landry v. Daley, 280 F. Supp. 938 (N.D. IIl., 1968). 

23 100 Ill. App. 2d 20, 241 N.E.2d 587 (1968). 

24 Td. at 24, 241 N.E. 2d at 589. 

25 307 F.2d 409 (7th Cir. 1962), cert. denied, 372 US. 909 (1963). 

26 304 U.S. 64 (1938). 

27 307 F.2d 409, 411 (1962). 

28410 F.2d 365 (1969), cert. denied, 396 U.S. 1013 (1970). 
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District Court for the Northern District of Illinois, and, on 
review thereof, the United States Court of Appeals for the 
Seventh Circuit said: 


The Court takes judicial notice of a series of legal actions be- 
tween the Jones’ in the Illinois courts beginning in the middle 
1950’s. Plaintiff-appellant Jones and defendant-appellee Jones were 
husband and wife and the various actions filed dealt with their 
marital matters.”® 


In a recent indemnity action®® wherein plaintiff sought 
recovery of sums paid in settlement to the estates of four indi- 
viduals killed in a collision between the car in which they were 
riding and a truck operated by plaintiff’s insured, the court, in a 
footnote, stated: “Plaintiff failed to introduce the complaints 
into evidence, but we have chosen to take judicial notice of their 
contents.”** 


Perhaps the most pronounced indication of the broad scope 
of judicial notice when applied by reviewing courts in Illinois 
is the 1971 case of People v. Siglar** wherein the Illinois Supreme 
Court took judicial notice of an administrative custom: 


The State urges that we should take judicial notice that in 
Randolph County it is the custom to hold only two criminal jury 
sessions each year — one in the spring and one in the fall — 
and that when defendant moved to continue his trial from Feb- 
ruary 24, 1969, it was with full knowledge that he would not be 
brought to trial until sometime in the fall of 1969. Ours is a 
unified court system and this court will take judicial notice of its 
records.** 


Recently, the Supreme Court of Illinois considered judicial 
notice extensively in Walsh v. Union Oil Co.** The court sum- 
marized the application of the doctrine in Illinois by stating: 


The plaintiff, citing, inter alia, People ex rel. Winkler v. Chicago 
and Eastern Illinois Ry. Co., 336 Ill. 506, 519, contends that a 
court cannot take judicial notice of proceedings in cases other 
than the one before it. While it is often said that courts will not 
judicially notice the proceedings or the record in another cause, 
courts have taken judicial notice of other proceedings as where 
a holding in one cause, with substantially the same parties, is 
determinative of the pending case. For example, in Butler v. 
Eaton, 141 U.S. 240, 35 L. Ed. 713, 11 S. Ct. 985, the Supreme 
Court considered an appeal in which the trial court had based the 


29 Td. at 365-66. 

80St. Paul Fire & Marine Insurance Co. v. Michelin Tire Corp., 12 
Ill. App. 3d 165, 298 N.E.2d 289 (1973). 

31 Jd. at 171, 298 N.E.2d at 293. See notes 6-9 supra and accompany- 
ing text which indicate that such an application of judicial notice by an 
Illinois trial court is prohibited unless the prior pleadings have tone 
admitted into evidence or appended to the pleadings in the instant action. 

32 49 Ill, 2d 491, 274 N.E.2d 65 (1971). 

33 Td. at 495-96, 274 N.E.2d at 67; accord, Fox v. Fox, 9 Ill. 2d 509, 
518, 1388 N.E.2d 547, 552 (1956). 

34 63 Ill. 2d 295, 291 N.E.2d 644 (1972). 
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appellant’s liability on a judgment in a companion case, which the 
Supreme Court had subsequently reversed. The court observed 
that if only the record in the case before it were to be considered, 
there was no error, but it said that its decision in the other case 
had rendered void the whole basis of the appellant’s defense in the 
case pending before the court. The court questioned: ‘Are we 
then bound to affirm the judgment and send it back for ulterior 
proceedings in the court below, or may we, having the judgment 
before us, and under our control for affirmance, reversal or modi- 
fication, and having judicial knowledge of the total present insuf- 
ficiency of the ground which supports it, set it aside as devoid 
of any legal basis, and give such judgment in the case as would 
and ought to be rendered upon a writ of error .. . or other proper 
proceedings for revoking a judgment which has become invalid 
from some extraneous matter? ...It is apparent from an inspection 
of the record that the whole foundation of that part of the judg- 
ment which is in favor of the defendant is, to our judicial knowl- 
edge, without any validity, force or effect, and ought never to have 
existed. . . . Upon full consideration of the matter we have come 
to the conclusion that we may dispose of the case here.’*® 


Recently, the Appellate Court for the First District sum- 
marized the situation as follows: 


First, that judges ought not to be more ignorant than the 
rest of mankind; that courts should at least know what everyone 
else knows; 

Second, that courts must read pleadings as though containing 
a statement of all matters of which they are required to take 
judicial notice, even when the pleadings contain express allegations 
to the contrary; and 

Third, that the failure or even refusal of a trial court to take 
judicial notice of a fact does not prevent an appellate court from 
doing so.*¢ 


Administrative Agency Proceedings 


In Nordine v. Illinois Power Co.,*° the Supreme Court of 
Illinois commanded that Illinois reviewing courts take judicial 
notice of the orders and decisions of administrative agencies. 
The court said that “[o]rders and decisions of the Illinois Public 
Utilities Commission (now Illinois Commerce Commission) are 
public records, (Ill. Rev. Stat. 1963, chap. 111 2/3, par. 8) and 
as such we take judicial notice of them.’ 


More recently, in People ex rel. Newdelman v. Weaver,** 
the Supreme Court of Illinois reiterated that view by applying 


35 Td, at 299-300, 291 N.E.2d at 647. 

86 Wheeler v. Aetna Casualty & Surety Co., 11 Ill. App. 3d 841, 854, 
298 N.E.2d 329, 338 (1973). 

387 32 Ill.2d 421, 206 N.E.2d 709 (1965). 

38 Jd, at 428, 206 N.E.2d at 7138. Cf. Department of Pub. Welfare v. 
Bohleber, 21 Ill. 2d 587, 173 N.E.2d 457 (1961); Gadlin v. Auditor of Pub. 
Accounts, 414 Ill. 89, 110 N.E.2d 234 (1953); Scofield v. Bd, of Educ., 
411 Ill. 11, 1038 N.E.2d 640 (1952). 

39 50 Ill. 2d 237, 278 N.E.2d 81 (1972). 
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the doctrine in accordance with the rule announced in the 
Nordine case: 


After the appeal in the matter before us was filed, the Illinois 
Director, in compliance with the holding in Figures v. Swank, 
issued a directive in which he changed his policy and authorized 
the furnishing of security deposits in proper cases. Though the 
directive does not appear in the record here, it can be judicially 
noticed.*° 


In American National Bank and Trust Co. v. City of 
Chicago," it was held that not only were administrative agency 
proceedings, orders and decisions matters appropriate to judicial 
notice, but under certain circumstances, ordinances, decisions 
and rulings of municipalities were also to be judicially noticed: 


In December of 1969, almost a year after the trial in this case, 
and while this appeal was pending, the plaintiff submitted to the 
Chicago City Council an application for a change in the zoning 
classification of the subject property from R-4 to R-5. This appli- 
cation was denied. These facts were made a part of the brief filed 
by the plaintiff in this Court irregardless [sic] of the fact that they 
were not a part of the record in the trial court proceedings. The 
obvious reason that these events concerning the additional ap- 
plication were not of record was that they had not yet occurred at 
the time of trial. The defendant in its brief has responded to the 
plaintiff’s inclusion of these matters. Although this Court may 
not normally consider matters de hors the record, we will, for the 
purposes of clarity, take judicial notice of this belated application 
and the action of the City Council thereon. We are able to do this 
since the ordinances, decisions and rulings of the City Council are 
matters of public record, and as such this Court may take judicial 
notice thereof.** 


In response to a recent challenge that Illinois courts of 
review had expanded the scope of judicial notice at the appellate 
level beyond its proper dimensions, the Illinois Supreme Court, 
in Illinois Bell Tel. Co. v. Illinois Commerce Comm’n,* stated: 


The Commission argues that its orders in those cases which it 
considered subsequent to its decision of this case are not included 
in the record, are “dehors the record,” are not appropriate subjects 
of judicial notice, and may not, therefore, be considered by this 
court. Concerning the Commission’s contention that this court 
may not take notice of its actions in proceedings subsequent to the 
one under review, we are of the opinion that as a tribunal charged 
with the duty to review the orders of the Commission this court 
is not required either by constitutional limitation [or] precedent 
to perform its judicial functions in a vacuum, and is free to notice 
those matters which cast light on the issues presented, particu- 
larly when, as here, the litigants and numerous amici have been 
given the opportunity to present briefs and argument on the 


40 Td, at 240-41, 278 N.E.2d at 83. 

414 Til. App. 3d 127, 280 N.E.2d 567 (1971). 
42 Td. at 129-30, 280 N.E.2d at 569. 

4255 Ill. 2d 461, 303 N.E.2d 364, 368 (1973). 
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precise question to which the subsequent orders of the Commis- 
sion relate.'! 

Illinois reviewing courts also take judicial notice of Board 
of Review decisions as to unemployment compensation* and of 
the records of the Department of Corrections, Pardon and 
, Parole Board.“© In Mystic Tape v. Illinois Pollution Control 
Board" the reviewing court took judicial notice of numerous 
decisions of the Illinois Control Board. 


COMMON LAW AND STATUTES OF OTHER STATES 


The Uniform Judicial Notice of Foreign Law Act, which 
was enacted in Illinois in 1939, provides in section 1 thereof: 
Every court of this state shall take judicial notice of the 


common law and statutes of every state, territory and other 
jurisdiction of the United States.** 


By virtue of the above statute, the Supreme Court of Illinois, in 
Moscov v. Mutual Life Insurance Co.,** took judicial notice of 
the common law of Pennsylvania. In Hyatt v. Coz,*° the court 
said: “The trial court and this court are required by statute to 
take judicial notice of the case law of our sister states. Ill. Rev. 
Stats. 1961, c51, § 48b and § 48g.” 


ILLINOIS JUDICIAL NOTICE STATUTE 


Section 1 of “An Act in relation to judicial notice” pro- 
vides: 


Every court of original jurisdiction, in addition to the matters 
of which courts of original jurisdiction have heretofore been re- 
quired to take judicial notice, shall take judicial notice of the 
following: 


First. All general ordinances of every municipal corporation 
within the city, county, judicial circuit or other territory for 
which such court has been established, or within the city, county 
or judicial circuit from which a case has been brought to such 
court by change of venue or otherwise. 


Second. All ordinances of every county within the county, 
judicial circuit or other territory for which such court has been 
established, or within the county or judicial circuit from which a 
case has been brought to such court by change of venue or other- 
wise. 


44 Td. at 468, 303 N.E.2d at 368. 

45 Roundtree v. Bd. of Review, 4 Ill. App. 3d 695, 281 N.E.2d 360 
eisy Huggins v. Bd. of Review, 10 Til. App. 3d 140, 294 N.E.2d 
32 5 

46 People v. Bryan, 5 Ill. App. 3d 1006, 284 N.E.2d 706 (1972). See 
also People v. Dupree, No. 56208, 1st Dist. (decided January 2, 1974). 

47 No. 58600, 1st Dist. (decided December 28, 1973). 

48 ILL. Rev. STAT. ch. 51, § 48(g) (1978). 

49 387 Ill. 378, 56 N.E.2d 399 (1944). 

50 57 Ill. App. 2d 293, 206 N.E.2d 260 (1965). 

51 Jd, at 297, 206 N.E.2d at 262. 
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Third. All laws of a public nature enacted by any state or 
territory of the United States. 


Fourth. All rules of practice in force in the court from which 
a case has been transferred by change of venue or otherwise.*? 
This section of the present Illinois statute is inadequate and 
should be amended for several reasons. 


Home rule under the 1970 Illinois Constitution places county 
and municipal ordinances on a level almost equal to state 
statutes.** Since the Illinois courts take judicial notice of the 
common law and statutory law of all the fifty states, there is no 
reason why Illinois circuit courts should not take judicial notice 
of the ordinances of Illinois counties and municipalities or gov- 
ernmental units outside the geographical boundaries of the court. 
Likewise, there is no reason why the circuit courts should not 
take judicial notice of other cases pending or disposed of in 
their own courts or in other Illinois courts and of administra- 
tive decisions and public records in Illinois in precisely the same 
manner as Illinois reviewing courts do. 


Furthermore, where a complaint alleges that the plaintiff 
is a corporation by virtue of a corporate charter issued on a speci- 
fied date by the Illinois Secretary of State, the truth of this 
allegation is to be determined by a public record, which fact 
can be verified by a telephone call. Why should anything else be 


necessary to prove this fact? The same is true of a foreign 
corporation which is licensed to do business in Illinois. The same 
is true of a security interest recorded with the Illinois Secretary 
of State under the Uniform Commercial Code or the Illinois 
Vehicle Code, and, likewise, the same is true of a deed or mort- 
gage recorded in the office of the recorder of deeds in the county. 
These facts can be verified by merely looking at the original 
document or a microfilm of it in the appropriate office. 

In section 1 of “An Act in relation to judicial notice,” 
quoted above, the “First” and “Second” clauses are too narrow 
and should be broadened. The “Third” clause is superseded by 
section 1 of the Uniform Judicial Notice of Foreign Law Act, 
quoted above. The “Fourth” clause is too limited and should 
also be broadened. 


Section 2 of the Uniform Judicial Notice of Foreign Law 
Act provides: “The court may inform itself of such laws in 
such manner as it may deem proper, and the court may call 
upon counsel to aid it in obtaining such information.”** A similar 





52 Inu. Rev. STAT. ch. 51, § 48(a) (1971). 
53 See City of Des Plaines v. ee Sanitary Dist. of Chicago, 
2 App. 3d 23, 305 N.E.2d 639 (1973), rehearing denied, January 2, 


54 Inn. Rev. Stat. ch. 51, § 48(h) (1971.) 
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provision should be included with regard to ordinances, public 
records and rules of practice. 


To bring about the appropriate improvements in the law, 
the following bill is proposed: 


An Act to amend Section 1 of “An Act in relation to judicial 
notice’, approved June 1, 1929, as amended. 

Be it enacted by the People of the State of Illinois, repre- 
sented in the General Assembly: 

Section 1 of “An Act in relation to judicial notice’, approved 
June 1, 1929, as amended, is amended to read as follows: 

Sec. 1. Every court of original jurisdiction, in addition to 
the matters of which courts of original jurisdiction have hereto- 
fore been required to take judicial notice, shall take judicial 
notice of the following: 

First. Aidt general ordinances ef every municipal corpera- 
+ion within the eity; county, judicial circuit er other territery 
fer- whieh such eourt hes been established; or within the city, 
eounty or judicial eireuit from whieh a ease has been brought 
+o suehk eourt by change of venue or etherwise: All ordinances 
of “municipalities” and of “units of local government” (as de- 
fined by Section 1 of Article VII of the Constitution) and of 
school districts in this State. 

Second. <All ordinanees of every county within. the county, 
judieial eireuit ef ether territory fer which such court has been 
established; er within the eounty er Hidicial cireuit from whieh 
@ ease has beer brought by suek eourt by- ehange of venue or 
etherwise- All cases pending in or disposed of in any court or 
administrative agency in this State. 

Third. AH- lews of @ publie nature enacted by any state 
er territery of the United States: All public records in this 
State. 

Fourth. All rules of practice in feree in the court from 
which @ case has been transferred by ehange of venue or. 
etherwise; any court or in any administrative agency of this 
State. 

The court may inform itself of the matter to be judicially noticed 
in such manner as it may deem proper, and the court may call upon 
counsel to aid it in obtaining such information. 












































The enactment of this proposed bill or one similar to it 
would help to alleviate the present burden placed on trial courts 
and result in a more uniform application of the doctrine of 
judicial notice in both the trial and appellate courts of this state. 





DUTY, SELECTION AND FREEDOM 


by MASON L. BOHRER* 


INTRODUCTION 


Coincidence of treatment, experimentation in altering human 
behavior, deprivation of other than basic food, clothing and 
shelter, and reward in the form of better than basic food, 
clothing and shelter in return for the performance of work 
frequently consisting of maintaining the facilities of the insti- 
tution to which incompetents or mentally retarded persons have 
been involuntarily committed, has resulted in an attempt by one 
court to establish standards of care under the due process clause 
of the fourteenth amendment of the United States Constitu- 
tion' as the right of any such incompetent or person. 


The play, Marat/Sade, set in the asylum of Charenton, 
shows that deprivation of order reinforced by terror, when re- 
warded by superimposed order, subverts freedom mired in the 
inertia of mundane human needs and wants.” According to Hume, 
such human needs and wants are at the root of justice: 
But ’tis evident, that the only cause, why the extensive generosity 
of man, and the perfect abundance of every thing, wou’d destroy 
the very idea of justice, is because they render it useless; and that, 
on the other hand, his confin’d benevolence, and his necessitous 
condition, give rise to that virtue, only by making it requisite to 
the publick interest, and to that of every individual.* 

The subordination of freedom to such needs and wants is pos- 

tulated by Hobbes: 


The finall Cause, End, or Designe of men, (who naturally love Lib- 
erty, and Dominion over others,) in the introduction of that re- 
straint upon themselves, (in which we see them live in Common- 
wealths,) is the foresight of their own preservation, and of a more 
contented live thereby; that is to say, of getting themselves out 
from that miserable condition of Warre, which is necessarily 
consequent ... to the naturall Passions of men, when there is no 
visible Power to keep them in awe, and tye them by feare of 


* A.B., Harvard College; LL.B., Harvard Law School. Mr. Bohrer is 
teacher at The John Marshall Law School. 


1 Wyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 1971); 334 F. Supp. 
1341 (M.D. 1971); 344 F. Supp. 373, 387 (M.D. Ala. 1972). D. B. Wexler, 
Token and Taboo: Behavior Modification, Token Economies, and the Law, 
61 Cauir, L. Rev. 81 (1973). Comment, Wyatt v. Stickney and the Right 
of Civilly Committed Mental Patients to Adequate Treatment, 86 Harv. L. 
Rev. 1282 (1973). F.N. Flaschner, The Role of the Court as Mental Health 
Laws Change, 62 ILL. B.J. 128 (19738). 

2P. Weiss, THE PERSECUTION AND ASSASSINATION OF JEAN-PAUL 
MARAT AS PERFORMED BY THE INMATES OF THE ASYLUM OF CHARENTON 
UNDER THE DIRECTION OF THE Marquis DE SADE (1972). 

3D. HumE, A TREATISE ON HUMAN NaturgE, Bk. III, Pt. II, § II. 
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punishment to the performance of their Covenants, and observation 
of those Lawes of Nature... .* 


A contemporary psychologist, Mr. B. F. Skinner, has proclaimed 
that punishment is unnecessary if it is supplanted by a process 
of operant conditioning involving deprivation, manipulation of 
the environment (discriminative stimulus), response, and posi- 
tive reinforcement.® But his objective is like that of Hobbes, 
preservation which he deems inconsistent with freedom: 


If it is always the individual who behaves, it is nevertheless the 
group which has the more powerful effect. By joining a group the 
individual increases his power to achieve reinforcement!*! .... The 
simple fact is that a culture which for any reason induces its 
members to work for its survival, or for the survival of some of its 
practices, is more likely to survive. Survival is the only value 
according to which a culture is eventually to be judged, and any 
practice that furthers survival has survival value by definition'*). 
. . . But if it continues to take freedom or dignity, rather than 
its own survival, as its principal value, then it is possible that some 
other culture will make a greater contribution to the future. '®! ... 
The main thing is, we encourage our people to view every habit 
and custom with an eye to possible improvement. A constantly 
experimental attitude toward everything — that’s all we need. 
Solutions to problems of every sort follow almost miraculously.’ 


But Mr. Skinner may be in error when he complains that 
“Greek theories of human behavior led nowhere’ for the very 
rudiments of his ideas may be found in the following words 
written by a Greek in about 200 A.D.: 


We say, then, that the aim of the Sceptic is ‘tranquillity of soul’ 
in those things which pertain to the opinion, and moderation in the 
things that life imposes .... For he who is of the opinion that 
anything is either good or bad by nature is always troubled, and 
when he does not possess those things that seem to him good he 
thinks that he is tortured by the things which are by nature bad, 
and pursues those that he thinks to be good. Having acquired 
them, however, he falls into greater perturbation, because he is 
excited beyond reason and without measure from fear of a change, 
and he does everything in his power to retain the things that seem 
to him good. But he who is undecided, on the contrary, regarding 
things that are good and bad by nature, neither seeks nor avoids 


4T. HopBes, LEVIATHAN, Pt. II, ch. XVII. 

5B. F. SKINNER, SCIENCE AND HUMAN BEHAVIOR 64, 107, 110, 125, 
205, 233 (Free Press Paperback 1965 ed.). Copyright © 1953. Reprinted by 
permission of the MacMillan Co. [hereinafter cited as SclENCE AND HUMAN 
BEHAVIOR]. 

6 SCIENCE AND HUMAN BEHAVIOR 312, 327. 

7B. F. SKINNER, BEYOND FREEDOM AND DIGNITY 130 (Bantam-Vintage 
ed. 1972). Copyright © 1971 by Alfred A. Knopf, Inc. Reprinted by permis- 
sion of Random House Inc. [hereinafter cited as BEYOND FREEDOM AND 
DienitTy]. 

8 BEYOND FREEDOM AND DIGNITy 173. 

9B. F. SKINNER, WALDEN Two 29, 30; see also 267 (MacMillan Paper- 
back ed. 1962). Copyright © 1948. Reprinted by permission of the Mac- 
Millan Co. [hereinafter cited as WALDEN Two]. 

10 BEYOND FREEDOM AND DIGNITY 4. 
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anything eagerly, and is therefore in a state of ‘tranquility of soul.’ 
. . . The Sceptic, however, escapes more easily, as he rejects the 
opinion that anything is in itself bad by nature. Therefore we say 
that the aim of the Sceptic is ‘imperturbability’ in matters of 
opinion, and moderation of feeling in those things that are inevi- 
table. Some notable Sceptics have added also suspension of judg- 
ment in investigation . . .. Since therefore the choice and the 
avoidance of things depends on the pleasure and displeasure which 
they give, and the pleasure and displeasure have their seat in 
perception and ideas, when some choose the things that others 
avoid, it is logical for us to conclude that they are not acted upon 
similarly by the same things, for otherwise they would have chosen 
or avoided alike.’! 
In Wyatt v. Stickney, the court’s consideration of a violation of 
due process in treatment of incompetents and mentally retarded 
persons is shown to be relevant to all natural persons not only 
by the play, Marat/Sade, but also by Mr. Skinner who says: 
These problems are in essence soluble, however, and it should be 
possible to design a world in which behavior likely to be punished 
seldom or never occurs. We try to design such a world for those 
who cannot solve the problem of punishment for themselves, such 
as babies, retardates, or psychotics, and if it could be done for 
everyone, much time and energy would be saved.?2 
The purpose of this paper is to examine the primacy or 
totality of the value of survival and the means, including operant 
conditioning, of such survival. 


HYPOTHESIS* 


Limitations of perception inherent in the organism generate 
a compensating stimulus in the nature of curiosity, modified by 
deprivation or satiation, causing a response by the organism, the 
recurrence of which is a function of a reinforcer or reinforcers, 
conditioned or general without direct biological advantage. Such 
recurrence of response results in an element of the repertoire 
of the organism through a process of discrimination. Thus, 
a discriminative stimulus will result in such a recurrence until 





11S, EMPIRICUS, OUTLINES OF PYRRHONISM, Bk. I, ch. XII and XIV. 
The Second Trope. See also BEYOND FREEDOM AND DIGNITy at 102 where 
it is stated: 

Men do not work to maximize pleasure and minimize pain, as the 
hedonists have insisted; they work to produce pleasant P vend and to 
avoid painful things. Epicurus was not quite right: pleasure is not 
the ultimate good, pain the ultimate evil; the only good things are 
positive reinforcers, and the only bad things are negative reinforcers. 
See also SCIENCE AND HUMAN BEHAVIOR 273-74: 
There are great individual differences in the extent to which private 
seeing is used. ... As in conditioned seeing, such differences may be 
traced either to differences in the extent to which private seeing has 
been established or to differences in the ability to describe the resulting 
self-stimulation or use it as a basis for further behavior . ... In 
solving a chess problem. ... 
On experimentation or investigation, see note 9 supra. 
12 BEYOND FREEDOM AND DIGNITY 62. 


* Thanks to Janeen Weiss for help in elucidating the Hypothesis. 
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the reinforcer fails because of an ineffective schedule of rein- 
forcement, and hence extinction of such response, or until the 
organism is reconditioned, or until the above noted compensating 
stimulus causes a novel response which is reinforced to the 
greater advantage of the organism than was obtained by the 
previous response. As such a process is repeated in a group, 
optimums of performance among individuals may be discovered 
in varying environments, so that biological, economic, social and 
political selection occurs. Such process sometimes inhibits or 
focuses the discovery of such optimums of performance unless 
each individual recognizes the advantage to himself of allowing 
each of the others in the group the opportunity to perform to 
the extent of his repertoire or his response generated by such 
compensating stimulus. There is thus behavior which alters the 
strength of other behavior and is reinforced because it does so. 
The recognition of such optimums is the foundation of duty and 
freedom, without which the organism will eventually decline, 
because the creativity in defining problems is more important to 
the advantage of the organism than the solution, however novel. 


BRIEF HISTORY 


According to Mr. Albert A. Ehrenzweig, 


The purpose of all early law was the ruler’s or the community’s 
desire to replace self-help, feud, and revenge by authoritarian or 
communal action.1* 


The degree of control required varies inversely with the degree 
of social, economic and political disintegration. Thus, the term 
“seisin” has an etymological connection with the French “seisir” 
or “saisir,” and the enforced beginnings of order after the sixth 
century and up to the twelfth century in Europe, and especially 
in England, indicate the submission of vassal and serf to the 
domination of a local chieftain of whatever rank who could 
grab and hold enough land and chattels to sustain communal 
life.* The feudal concept of seisin became the sanctification 
of the status of protector and protected with duties imposed on 
high and low, and peace at the price of stratified, hierarchial 





13 A, A. EHRENZWEIG, PSYCHOANALYTIC JURISPRUDENCE 243 (1971). 
Copyright © 1971 by A. W. SIJTHOFF’s UITGEVERSMAATSCHAPPIJ N. V. 
—- by permission of A. W. Sijthoff [hereinafter cited as EHREN- 
ZWEIG]. 

141 G. M. TREVELYAN, HISTORY OF ENGLAND 62-192 (Doubleday-Anchor 
1958) [hereinafter cited as TREVELYAN]. M. RapIN, HANDBOOK OF ANGLO- 
AMERICAN LEGAL History 393 et seg. (1936) [hereinafter cited as RADIN] ; 
1 F. Pottock & F. MAITLAND, THE HisTorY oF ENGLISH Law 56, 57, 60 


et seg. (Lawyer’s Literary Club 1959 ed.) [hereinafter cited as 1 PoLLocK 
AND MAITLAND]; 2 F. PoLLocK AND F. MAITLAND, THE History OF ENGLISH 
Law 29 et seg. (Lawyer’s Literary Club 1959 ed.) [hereinafter cited as 
2 PoLLOCK AND MAITLAND]; H. MAINE, ANCIENT LAw 150 et seg. (Everyman 
ed. 1965) [hereinafter cited as MAINE]. 
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power and submission.** Occasionally, even such price was not 
enough for the lord-protector turned predator.’* In England, 
the Curia Regis was the central court that the king, as supreme 
feudal lord, held for his tenants in chief, and Henry II (1154- 
1189), whether as chief predator or defender of those preyed 
upon, initiated the following reforms: 

(a) He was the pioneer of the system of royal writs, which lies 

at the root of common law procedure. 

(b) He asserted the exclusive jurisdiction of the Curia Regis 

over all serious crime. 

(c) He established the principles of the ‘King’s Peace’; crime 

came to be regarded no longer as a wrong against an individual, 

but rather as a wrong against the State. 

(d) He hastened the demise of the older, and unsatisfactory, 

methods of trial, by developing the system of trial by jury.'’ 
Apart from the partial rendering of identity of landholder and 
dominator in the person of the lord of the manor,’* the trial by 
jury, as initiated and later evolved in conjunction with the new 
writs, especially trespass, is a reasonably successful attempt at 
harnessing aggressiveness to maintain peace without the waste 
and lesser certainty of trial by compurgation, battle, and ordeal.'® 
Even Mr. Skinner admits: 

The world isn’t ready for simple pacifism or Christian humility, 

to cite two cases in point. Before you can safely train out the 

destructive and wasteful emotions, you must make sure they’re no 

longer needed.*° 
But Mr. Skinner adds: 

We take no pleasure in the sophistical, the disputative, the dialec- 

tical.?! 
He relies upon operant conditioning to induce self-control and 
tolerance for frustration, and denies the responsibility of any 
man, except for his ability to recognize a community of interest 
both upon and after signing an agreement to abide by “the 
Walden Code.” The agreement is a “constitutional guarantee 
of a share in the wealth and life of the community” in exchange 
for the agreement ‘“‘to work according to our schedules and not 
to claim any share in the fruits of his labor. He may leave 





15] TREVELYAN 198 et seq.; RADIN 359-73; T. F. T. PLucKNETT, A 
CONCISE HISTORY OF THE COMMON LAW 357 et seq. (1954) [hereinafter 
cited as PLUCKNETT]. 

16] TREVELYAN 200, 201; C. BRINTON, IpEAS & MEN — THE SToRY 
OF WESTERN THOUGHT 201 (1957) [hereinafter cited as Ip—EAs & MEN]. 

17H, G, HANBURY, ENGLISH CouRTS oF LAW 34 et seq. (Oxford ed. 
1945) [hereinafter cited as HANBURY]; PLUCKNETT 357 et seq. 

18 TREVELYAN 172, 173, 212 et seq. But see note 61 infra; the jury 
may have existed in manorial courts before Henry II. 

19 HANBURY 36 et seq.; PLUCKNETT 366 et seq. See also 1 POLLOCK 
AND MAITLAND 136-225, 527-688; 2 PoLLock AND MAITLAND 611-32. 

20 WALDEN Two 102. 

21 Jd, at 112. 
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at any time, and take with him the personal possessions he 
brought.” 


The adversary system has also been criticized by Mr. 
Ehrenzweig on similar grounds: 
Tort law everywhere purports to respond primarily to the seem- 
ingly all-rational desire for compensation. But even that desire is 
in part based on the same irrational need for aggressive satisfac- 
tion as the seemingly all-rational wish to punish in order to deter 
or reform.?% 
While both classical Roman and canon law adopted accusatory 
procedures, in the twelfth century Innocent III introduced the 
inquisition where the suspect’s only protection was the require- 
ment of full proof by the accordant testimony of two unexcep- 
tionable witnesses who saw the crime committed: 
The judge proceeds ex officio either of his own mere motion, or on 
the suggestion of a promoter (inquisitio cum promovente); he 
collects testimony against the suspect, testimony which the suspect 
does not hear; it is put in writing. But even this weapon was 
too feeble for that warfare against heresy in which the church was 
by this time engaged. The work of suppressing this crime was 
committed to the friars, more especially to the Dominicans, and the 
procedure by way of inquisition soon assumed in their hands all 
its worst characteristics. Every safeguard of innocence was abol- 
ished or disregarded; torture was freely used. Everything seems 
to be done that can possibly be done to secure a conviction. This 
procedure, inquisitory and secret, gradually forced its way into the 
temporal courts; we may almost say that the common law of 
Western Europe adopted it. When in the eighteenth century 
French philosophers and jurists rebelled against it and looked 
about them for an accusatory, contradictory, public procedure, a 
procedure which knew no torture, they looked to ancient Rome and 
modern England.?* 
The following is from The Declaration of the Rights of Man and 
of the Citizen, promulgated by the French National Assembly in 
1789: 
7. No person shall be accused, arrested, or imprisoned except in 
the cases and according to the forms prescribed by law. Any one 
soliciting, transmitting, executing, or causing to be executed, any 
arbitrary order, shall be punished. But any citizen summoned or 
arrested in virtue of the law shall submit without delay, as resis- 
tance constitutes an offense. 


9. As all persons are held innocent until they shall have been 
declared guilty, if arrest shall be deemed indispensable, all harsh- 
ness not essential to the securing of the prisoner’s person shall be 
severely repressed by law. 


11. The free communication of ideas and opinions is one of the 





227d. at 227, also 162, 168. See SclIENCE AND HUMAN BEHAVIOR 
115, 116, 240, 341, 447; BEYOND FREEDOM AND DIGNITY 67 et seq. 

23 EHRENZWEIG 244-45. 

242 POLLOCK AND MAITLAND 657-58; see also 656-61. 
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most precious of the rights of man. Every citizen may, accord- 
ingly, speak, write, and print with freedom, but shall be responsible 
for such abuses of this freedom as shall be defined by law.** 
In spite of this Declaration, however, Montaigne was a prophet 
of the end of the French Revolution as portrayed in the play, 
Marat/Sade previously noted: 
Such people as have been bred up to liberty, and subject to no other 
dominion but the authority of their own will, look upon all other 
form of government as monstrous and contrary to nature. Those 
who are inured to monarchy do the same; and what opportunity 
soever fortune presents them with to change, even then, when 
with the greatest difficulties they have disengaged themselves 
from one master, that was troublesome and grievous to them, they 
presently run, with the same difficulties, to create another; being 
unable to take into hatred subjection itself.** 
Whatever may be said of the similarities of Cromwell, Bonaparte 
and Stalin,?? Cromwell refused the throne, and though he may 
have been guilty of abuses and attempts at conquest, never in 
seventeenth century Britain was there the Terror of eighteenth 
century France nor the enforced conformity of twentieth century 
Russia.”* 


There is the possibility that the harnessing of human 
aggression in the adversary proceedings of English law rein- 
forced by Henry II in the twelfth century inhibited and focused 


the English revolution begun in 1640 as well as the one of 1688. 
Of course it must be said that the peine forte et dure was used 
in thirteenth century England to compel submission to trial by 
jury,”® that modern “inquisitorial” procedure resembles that of 





25M. Viorst, THE GREAT DOCUMENTS OF WESTERN CIVILIZATION 187 
(Bantam Books 1967) [hereinafter cited as Viorst]. Compare The Bill of 
Rights (1689) of England in PLUCKNETT 59, 60. 

“ "eae De MONTAIGNE, Essays, Bk. 1, ch. XXII. Compare WALDEN 

wo 194: 

Governments which use force are based upon bad principles of human 
engineering. Nor are they able to improve upon these principles, or 
discover their inadequacy, because they aren’t able to accumulate any 
body of knowledge approaching a science, All that can ever be done 
by way of ‘improvement’ is to wrest power from one group and transfer 
it to another. It’s never possible to plan and carry out experiments to 
+ a the better use of power or how to dispense with it alto- 
gether. 

27C, BRINTON, THE ANATOMY OF REVOLUTION 207, 213, 214 (Vintage 
Books 1965) [hereinafter cited as ANATOMY OF REVOLUTION]. 

28 ANATOMY OF REVOLUTION 205-36, especially 216-18, 224; but see 48: 
“John Lilburne, the Leveller, goes so far as to assert that the whole common 
law was a badge of slavery imposed upon the free people of England by the 
Norman Conquest.” See also M. ASHLEY, ENGLAND IN THE SEVENTEENTH 
CENTURY 105-06 (Penguin Books 1966) where it is stated: 

It is true that Cromwell’s idea of ‘liberty of conscience’ was narrow by 
modern standards. It did not, for instance, apply to Roman Catholics 
or even to the Anglicans. But it embraced both the Quakers and the 
Jews so long as they did not defy civil authority. Those political and 
economic freedoms which came down to us with the spirit of noncon- 
formity we owe in no small measure to the precepts of Oliver Cromwell. 
292 POLLOCK AND MAITLAND 650 et seq. 
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the medieval inquisition only in the somewhat greater power of 
the judge than of English and American courts,*° and that equity 
jurisdiction to try a case without a jury stems from ecclesiastical 
courts.** But there is utility in the adversary proceeding. There 
is value in releasing and preserving human aggression for the 
redress of grievances. Submission induced by punishment or 
conditioning or genetic engineering reduces the flexibility of 
response and the ability to press on to the definition of problems 
to which varied responses may be required. As Mr. Skinner 
says, Mr. Darwin notes that the Fuegians seemed to make no 
effort to protect themselves from the cold.*? But evidence as to 
the effect of environment is equivocal according to Mr. Darwin: 
The Fuegians were probably compelled by other conquering hordes 
to settle in their inhospitable country, and they may have become 
in consequence somewhat more degraded; but it would be difficult 
to prove that they have fallen much below the Botocudos, who 
inhabit the finest parts of Brazil.#* 
The anti-trust treble damage action,** and recognized defenses, 
grounded in unjust enrichment, actions for recovery of personal 
property,** as well as recovery by principal from agent of profits 
from transaction initiated by principal,** are examples of leg- 
islative and judicial evaluation of society’s dependence on ag- 
gressive counter-control for the maintenance of peace. None 


of these results need be “all or none” decisions, although they 
may be more definitive than the resolution of priorities among 
creditors.*7 Yet the resolution of priorities of creditors of an 
insolvent agent may require an indemnity action against his 
principal,** and contribution or indemnity among tortfeasors 
are definitive recognition of grey areas.*® For if Zeus equally 
divided the time of Persephone between Hades and Demeter,*® 





30 FHRENZWEIG 262-69. 

311 POLLOCK AND MAITLAND 151, 152, 170, 193 et seq.; 2 POLLOCK AND 
MAITLAND 232. See HANBURY 124 et seq., especially 127; PLUCKNETT 279 
et seq. See also C. H. McILWwaIn, CONSTITUTIONALISM: ANCIENT AND 
MODERN 118-22 (1958 ed.) on torture in sixteenth century England. 

82 BEYOND FREEDOM AND DIGNITY 29; C. DARWIN, THE DESCENT OF 
MAN, ch, II at 444, ch. VII at 542 (Modern Lib. ed.) (hereinafter cited as 
DARWIN]. 

33 DARWIN, ch. 4 at 509. 

8415 U.S.C. § 1 

35 F.g., Wetherbee v. Green, 22 Mich. 311 (1871). 

— Robert Reis & Co. v. Volck, 151 App. Div. 618, 186 N.Y.S. 367 
(1 

87 EHRENZWEIG 280. See WALDEN Two at 268: “There are seldom any 
issues which have to be decided in an all-or-none fashion.” See also SKINNER, 
ScIENCE AND HUMAN BEHAVIOR at 62. 

38 Evans, Coleman & Evans, Ltd. v. Pistorino, 245 Mass. 94, 189 N.E. 
848 (1923). 

39 But see EHRENZWEIG 248. Compare Dole v. Dow Chemical Co., 30 
N.Y.2d 148, 282 N.E.2d 288 (1972) with Miller v. DeWitt, 37 Ill. 2d 278, "226 
N.E.2d 630 (1967). 

40 EHRENZWEIG 280. 
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Solomon did not cut up the baby, but determined the identity of 
the mother.** 

The adversary system is a flexible means of settling disputes, 
and Mr. Ehrenzweig’s analysis does not seem to demonstrate 
that the “inquisitorial” system is any more successful in for- 
mulating adjustments or in arriving at truth, though perhaps 
it may be less definitive.** 





411 Kinos 3:16. Mr. Ehrenzweig has criticized the “good faith” of 
U.C.C. § 1-201(19) at page 147 of his book under the heading “The mirage 
of ‘justice’.’” See R. S. Summers, “Good Faith” in General Contract Law 
and the Sales Provisions of the Uniform Commercial Code, 54 Va. L. REv. 
195 (1968), reprinted in part in R. E. Speme., R. S. SuMMERs, J. J. WHITE, 
TEACHING MATERIALS ON COMMERCIAL TRANSACTIONS 467 (1969 ed.) 
A likely inference is that U.C.C. § 1-102(3) (“obligations of good faith, 
diligence, reasonableness and care”), § 2-103(1)(b) (“ ‘Good faith’. . . of 
a merchant”), and § 2-302 (“Unconscionable Contract or Clause”) and also 
§ 2-719(3) would be likewise dismissed. Yet a consideration of “uncon- 
scionability” appears in a bankruptcy proceeding involving determination of 
a creditor’s right to participate in assets of a bankrupt’s estate. In re 
Elkins — Dell Mfg. Co. Inc., 253 F. Supp. 864 (E.D. Pa. 1966). See also 
C. M. Hewitt, Good Faith or Unconscionability — Franchisee Remedies for 
Termination, 29 Bus. Law 227 (1973). Whether Mr. Ehrenzweig’s rejection 
of such standards is because of his belief in the impossibility of objectivity 
expressed by him at 63, 64, 95 and 158 or because the “Justessee” (at 194) 
founded in “harmony rather than conquest” (at 205) has no place for such 
concepts, cannot be determined. If he recognizes “the animal’s seemingly 
‘programmed’ interplay of aggression and love,” (at 205) then it is difficult 
to understand his rejection of the adversary system. See also Krahmer, 
Some Problems of Consumer Class Actions, 7 U. RIcHMOND L. REv. 213 
(1972) which indicates the little man is not entirely helpless under the ad- 


+ me system, though Mr. Ehrenzweig suggests the contrary (at 272), and 
Fep. R. Civ. P. 23. See Carpenters’ Union v. Citizens Committee, 333 IIl. 
225, 164 N.E. 398, 63 A.L.R. 177 (1928); Ivy. Rev. Stat. ch. 110, § 52.1; 
but see Reardon v. Ford Motor Co., 7 Ill. App. 3d 338, 287 N.E.2d 519 
(1972). Of oe the phrase “kill the umpire” is a figure of speech in the 


United States, while Henry IV not only stopped at Canossa, but later took 
Rome in 1084, a lesson which Innocent III, who established the “inquisitorial” 
system, never forgot. See ViorsT at 50, 53. See also note 24 supra. 

42 The judge in the adversary system has a little more supervisory au- 
thority over a jury trial than Mr, Ehrenzweig (at 264) indicates, especially 
in federal courts: 

In the courts of the United States, as in those of England, from which 
our practice was derived, the judge, in submitting a case to the jury, 
may, at his discretion, whenever he thinks it necessary to assist them in 
arriving at a just conclusion, comment upon the evidence, call their at- 
tention to parts of it which he thinks important, and express his opinion 
upon the facts; and the expression of such an opinion, when no rule of 
law is incorrectly stated, and all matters of fact are ultimately submitted 
to the determination of the jury, cannot be reviewed on writ of error. 

Vicksburg & Etc. R.R. Co. v. Putnam, 118 U.S. 545, 553 (1886). The court 

in People v. Becker, 340 Ill. 426, 430, 172 N.E. 806 (1980) approved the 

following instruction: 
The jury have a right to take into consideration the fact that he is 
interested in the result of the prosecution, as well as his demeanor and 
conduct upon the witness stand; and the jury may also take into con- 
sideration the fact, if such is the fact, that he has been corroborated or 
contradicted by credible evidence or by facts and circumstances in 
evidence. 

See also ILLINOIS PATTERN JURY INSTRUCTIONS 8, 1.01 (2d ed. 1971): 
[5] Arguments, statements, and remarks of counsel are intended to help 
you in understanding the evidence and applying the law, but are not 
evidence. If any argument, statement or remark has no basis in the 
= then you should disregard that argument, statement or re- 
eee 
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While the concept of seisin may have had simple origins,** 
tenure was complex.** One man’s duties might thus be multiple, 
diverse, and conflicting, except for the reservation of loyalty to 
the English king*® in the oath of fealty to the lord. The only 
common duty was submission. But to whom was uncertain. 
The uncertainty remained even after the Statute of Quwia 
Emptores (1290) barred subinfeudation and permitted aliena- 
tion of land only by substitution.** We are told that feudalism 
was essentially a contractual relationship: 
A Fief was an organically complete brotherhood of associates 
whose proprietary and personal rights were inextricably blended 
together. . . . But the earliest feudal communities were neither 
bound together by mere sentiment nor recruited by a fiction. The 
tie which united them was Contract, and they obtained new as- 
sociates by contracting with them.*’ 

Yet there appears an antimony among the historians, though it 

may be due only to our modern concept of contract law: 

It will be seen that this was not a communist society, or a ‘vil- 
lage community’ in the strict sense. But individualism was shackled. 
The manor consisted of a number of private holders, including the 
lord, very unequal in wealth and in their relations to one another, 


but with closely inter-related rights, and all dependent on one 
another for cooperation on a traditional system. Cash nexus, 





See also 9 WIGMORE, EVIDENCE § 2551 at 503 (3rd ed. 1940) ; Int. Rev. STAT. 
ch. 110, § 67; ch. 110 A, § 239; Fep. R. Civ. P. 51. Mr. Ehrenzweig’s descrip- 
tion of the evidence decree (at 267) resembles the medieval English medial 
judgment (HANBURY 88; 2 POLLOCK AND MAITLAND 602, 610), and orders 
following pre-trial conference. See FEep. R. Civ. P. 16; ILL, Rev. Stat. ch. 
110, § 58.1; ch. 110 A, § 218; Annot., Remarks or acts of trial judge, criti- 
cizing, rebuking, or punishing defense counsel in criminal case, as requiring 
new trial or reversal; 62 A.L.R. 2d 166 (1958). See also Enloe v. Kirkwood, 
120 Ill. App. 2d 117, 256 N.E.2d 459 (1970). 

The issue is between a system historically submissive and another his- 
torically aggressive, with some similarity in procedure, but with basically 
divergent tenets whose resolution may well turn upon a psychological evalua- 
tion of man’s selection, whether autonomous or allonomous, or to what extent 
a blend of both. 

43 See note 15 supra. 

44 HANBURY 30; 1 POLLOCK AND MAITLAND 229 et seq. 

45 HANBURY 33; 1 POLLOCK AND MAITLAND 296, 297, 301. 

46 HANBURY 55, 57, 66; 1 POLLOCK AND MAITLAND 337. To expect feudal 
duties of an heir apparent during the life of his predecessor was og ag too 
metaphysical for the thirteenth century. Thus the consent of the heir ap- 
parent to alienation of land was not required. See D’Arundel’s case, Brack- 
ton’s Notebook, pl. 1054 (1225) and 2 POLLOCK AND MAITLAND 311. The duty 
of the heir was the duty of his predecessor, who changed such duty from that 
imposed by the warrant to defend the land himself to that of the warrant to 
defend the right of the grantee to the land. As to the former duty, see 1 PoL- 
LOCK AND MAITLAND 306. Yet the interest of the English ie was in 
primogeniture; 2 POLLOCK AND MAITLAND 278. Compare the policy of the 
Chinese emperor Wu Ti of the Han dynasty in 128 B.C. permitting a vassal 
to transmit a half of his fief to his eldest son and to divide the other half 
equally among his younger sons, and so to break up the estates and power 
of great vassals without force; G. N. STEIGER, A HISTORY OF THE FAR EAST 
84, 85 (1936). 

47 MAINE 214. See also 1 POLLOCK AND MAITLAND 301, 418, 419. 
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freedom of contract, fluidity of labour were the exception and not 
the rule.** 

In the following quotation, note again the word “nexus”: 
Whatever may be the etymology of felony ... there can be no 
doubt that the word came to us from France, and that in France 
and elsewhere it covered only the specifically feudal crimes, those 
crimes which were breaches of the feudal nexus and which would 
work a forfeiture or escheat of the fief, or, as the case might be, 
of the lordship; for the lord might be guilty of felony against his 
man just as the man might be guilty of felony against his lord.*® 

Look now at the Communist Manifesto of 1848: 

The bourgeoisie, wherever it has got the upper hand, has put an 
end to all feudal, patriarchal, idyllic relations. It has pitilessly torn 
asunder the motley feudal ties that bound man to his ‘natural 
superiors,’ and has left remaining no other nexus between man 
and man than naked self-interest, than callous ‘cash payment.’®° 

Mr. Brinton emphasizes status, not contract, in summarizing 

medieval society : 

The Church took care of men’s souls, the feudal nobility preserved 
civil order, the peasants and craftsmen worked unenviously and 
steadily at useful tasks; a beautifully ordered nexus of rights and 
duties bound each man to each, from swineherd to emperor and 
pope; each man knew his place, was secure in his place, happy in 
it; this was a society of status instead of the mad competitions 
and uncertainties of modern society, but a society in which the 
Christian concept of the equality of all men before God had, so to 
speak, put a firm floor under the humblest and poorest of men; in 
short, an orderly, stratified society of morally free men.*! 

If the impersonal nexus of a competitive society is decried in the 

Communist Manifesto, and feudalism is, contrary to English 

records, idealized and made definitive by Mr. Brinton, Mr. 

Ehrenzweig sees the present economic system as a throwback to 

feudalism: 

If the medieval laborer saw liberation in an exchange of his feudal 
status for a right freely to contract for his wages, his descendants 
have found themselves threatened by contracts of adhesion in their 
status as a workman, tenant, or insured.®? 

Yet Walden Two may show an adoption of manorial manage- 

ment to a form of socialism founded on contract.®* In feudal 

society serfs or villeins may have been bound to the land, but 
if a Walden-like society were as universal as was feudalism, the 
right to leave would be an empty one. 


According to Mr. Knight, the payment by some for the pro- 
tection of a lord in feudal times was work: 
A virgater (that is, an ordinary half-free villager) usually man- 


48] TREVELYAN 204. 

491 POLLOCK AND MAITLAND 303-04. 

50 ViorsT 230-31. 

51 IDEAS AND MEN 201. 

52 EHRENZWEIG 161. 

53 See note 22 supra. 

54] POLLOCK AND MAITLAND 412 et seq. 
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aged to get the traditional amount of meadow and of pasturage 
rights for his two oxen and eight sheep... . The labor of farming 
the domain — strips, closes, and meadow — was done by the 
villagers. Each unfree virgater had to furnish the lord a certain 
number of days’ labor per week. The commonest figure seems to 
have been three, though it was sometimes two, four, or even five 
days. These particular dues were called ‘week work’. ... In 
England, and quite generally in France, the virgate could not be 
divided in respect to its responsibility to the lord; but the families 
of course increased nevertheless. One son would be integrally 
responsible for the dues in produce, labor, and money; but two or 
three others, with their families, often got their living from the 
holding. It must be remembered that divisions like the hide and 
virgate are artificially standardized in manorial records. Some 
virgates were much larger than thirty acres, and some hides which 
were taxed as one hundred and twenty acres are known to have 
contained as high as one hundred and eighty. Productive capacity 
as well as acreage was taken into consideration in arranging local 
dues and national taxes. 

In addition to week work, special services known as ‘boon 
works’ or ‘boon days’ were required at times like the harvesting 
season.®5 


Compare the work credits of Walden Two: 

Labor-credits are a sort of money. But they’re not coins or bills 
— just entries in a ledger. All goods and services are free, as you 
saw in the dining room this evening. Each of us pays for what 
he uses with twelve hundred labor-credits each year — say, four 
credits for each workday. We change the value according to the 
needs of the community. At two hours of work per credit — an 
eight hour day — we could operate at a handsome profit. We’re 
satisfied to keep just a shade beyond breaking even. The profit 
system is bad even when the worker gets the profits, because the 
strain of overwork isn’t relieved by even a large reward. All we 
ask is to make expenses, with a slight margin of safety; we adjust 
the value of the labor-credit accordingly. At present it’s about one 
hour of work per credit .... A credit system also makes it possible 
to evaluate a job in terms of the willingness of the members to 
undertake it. ...The sewer man works a little over two hours a 
day .... Once in a while we manipulate a preference if some job 
seems to be avoided without cause .... We don’t specialize in any- 
thing. We have time for everything. .... Leisure. Opportunity. 
Appreciation. .... Nowadays I can do more creative thinking or 
writing in a couple of hours than I used to do in a whole day, 
when I forced myself to keep going in spite of a distracting 
weariness.*¢ 

One of the maxims attributed to the Navaho tribe seems to ex- 

plain the levelling leavening of Mr. Skinner’s adaptation of 

feudalism: 

Formula 3: Avoid excesses. Very few activities are wrong in 

and of themselves, but excess in the practice of any is dangerous. 





55M. M. KniGHT, Economic History oF EUROPE TO THE END OF THE 
MIDDLE AGEs 166, 169, 170 (Riverside Press ed. 1926) [hereinafter cited as 
KNIGHT]. See also 1 POLLOCK AND MAITLAND 364, 624. 

56 WALDEN Two 51-52, 92, 178. 
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This is in marked contrast to the puritanical concept of immorality. 
To Navahos such things as sex and gambling are not ‘wrong’ at 
all but will bring trouble if indulged in ‘too much.’ Even such 
everyday tasks as weaving must be done only in moderation. Many 
women will not weave more than about two hours at a stretch; in 
the old days unmarried girls were not allowed to weave for fear 
they would overdo, and there is a folk rite for curing the results 
of excess in this activity. Closely related is the fear of completely 
finishing anything: as a ‘spirit outlet,’ the basketmaker leaves an 
opening in the design; the weaver leaves a small slit between the 
threads; the Navaho who copies a sandpainting for a white man 
always leaves out something, however trivial; the Singer never 
tells his pupil quite all the details of the ceremony lest he ‘go dry,’ 
Singers also systematically leave out transitions in relating myths. 

This fear of excess is reflected also in various characteristic 
attitudes toward individuals. There is, for example, a folk saying: 
‘If a child gets too smart, it will die young.’ The distrust of the 
very wealthy and very powerful and the sanctions and economic 
practices which tend to keep men at the level of their fellows have 
already been mentioned.*’ 


The open-endedness of the Navaho society may be com- 
pared to the prevalence of experiment in Walden Two.** Yet 
note the possible tendency toward satisfaction in ritualism if 
spontaneity is removed. Thus experimentalism might become so 
steeped in method as to be removed from any objective — 





57 C. KLUCKHOHN & D. LEIGHTON, THE NAVAHO 225-26 (Cambridge ed. 
1948). See WALDEN Two at 75: “There’s never any labor to spare, because it 
must be kept at a minimum for psychological reasons.” See also WALDEN Two 
178 in note 56 supra and at 127 thereof where Mr. Skinner says that in Wal- 
den Two, “gifted children aren’t held back by organized mediocrity.” But the 
determination of the identity of a gifted child is apparently by teachers 
at the direction of a Manager under policies determined by the Board of 
Planners. Hence, the possibility of ritualism remains, even though Mr. 
Skinner acclaims anonymity of Planners and Managers, and rejects heroes 
and history. For Mr. Skinner does postulate the parameters of the future 
within a doctrine of universal experimentation, which could become as 
mechanical as the examinations for admission to civil office in Ming and 
Manchu China. G. N. Steicer, A History OF THE Far EAst 425, 426 
(1936). Not all psychologists are in accord as to testing criteria. See N. 
L. MuNN, L. D. FERNALD, JR., P. S. FERNALD, INTRODUCTION TO PSYCHOLOGY 
103-04, 309, 359, 402, 421-65, 657 (3d ed. 1972). Copyright © 1972. Reprinted 
by permission of Houghton Mifflin Co. [hereinafter cited as MUNN]; R. 
Noffke, The Validity of Employment Testing, 1972 U. Inu. L.F. 388; 
R. A. Bohrer, Educational Testing: A Challenge for the Courts, 1978 
U. Int. L.F. 375. See also A. J. Snider, Does 1Q Test Measure Up?, 
Chicago Daily News 13 (Tuesday, December 4, 1973), quoting Dr. Richard 
Levins, a biologist at the University of Chicago: “IQ is not a clear-cut 
trait. It is something that develops during the course of a life experience 
through all kinds of complicated interactions we know little about.” See 
also MUNN 103-04 on testing identical twins reared separately: 

When these twins were brought together and tested at the age of 
twenty-three, the difference in intelligence quotient (I.Q.) was only 
two points. It should be noted, however, that they had comparable 
schooling. Other pairs of twins, some of whom differed more widely in 
educational opportunity, showed differences in I.Q. ranging up to 
twenty-four points. . . . This finding suggests that even with the same 
heredity, differences in educational opportunity produce significant 
differences in intelligence. 
At what point and how are gifted children to be identified? 
58 See note 9 supra. 
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including survival.°® For man manipulated by controlled en- 
vironment may not simply evolve at an accelerated rate, but 
instead may be so altered as to, in effect, become extinct. Of 
course, the possibility of this form of extinction is present with 
or without Walden Two. 


The relative lack of specialization postulated by Mr. Skin- 
ner” in Walden Two was also apparent in the operation and 
management of the feudal manor. Consider the following 
description of feudal control: 


If a lord had several manors, or a single large manor, the suc- 
cessful management of his estate was often a complicated business. 
The lord of a small manor might direct its operation himself, but 
the lord usually appointed a bailiff to transact the business for him. 
The lord of several manors would have a bailiff resident on each 
manor and also a steward to oversee the work of the bailiffs. The 
steward traveled about from manor to manor, coming to each 
manor perhaps two or three times a year. It was his function to 
be well informed on the condition of the lands, houses, tenants, 
stock, and tools, to direct the general agricultural policies of the 
estate — deciding, for example, what fields should be cultivated 
and what crops should be planted in a given year — to keep the 
manor stocked with necessary supplies, to see that the bailiff per- 
formed his duties properly in relation both to the lord and to the 
tenants, to advise his lord legally, and to conduct the manorial 
courts. The bailiff looked after the details of manorial administra- 
tion. He saw that the right crops were planted at the right time 
and that the plowing, reaping, and other services were performed 
well by those servants or tenants whose duty it was to do them. 
On most manors there was a second official called the reeve, who was 
one of the villeins and was sometimes elected by them. He acted 
as the foreman of the villagers, it being his principle duty to see 
that the tenants contributed the amount of services due. The lord 
kept himself informed through the oral reports of the steward and 
the bailiffs and by the written accounts of various kinds which 
these officials were required to render.*! 





59 See notes 7, 8, 57 supra and note 89 infra. See also WALDEN TWo at 
176: “To go to all the trouble of running controls would be to make a fetish 
of scientific method.” Danger recognized, but not averted. 

60 See note 56 supra. 

61 W. E. Lunt, History oF ENGLAND 175 (4th ed. 1957). See also 
RaDIN 41, 82, 166, 174, 175, 465; 1 PoLLOcK AND MAITLAND 374, 557, 592, 
610, 647, 656, 658; 2 PoLLOCK AND MAITLAND 221; PLUCKNETT 28-33, 83-85, 
95-99, 216, 233, 365, 448, 449, 741; 1 TREVELYAN 172, 200-02; KNIGHT 179; 
F. W. MAITLAND, THE CONSTITUTIONAL HISTORY OF ENGLAND 47, 49 (Cam- 
bridge ed. 1908) ; notes 18, 19 supra. Note Mr. Knight’s account of the court 
or courts of the manor at 178-79: 

Lordly and peasant government coalesced in the public meeting or 
court. Some writers have tried to distinguish formally between three 
kinds of manorial courts: the court baron of the lord in his role of feudal 
landholder, the old customary court of peasants only, and the court leet 
(German Leute = people) of Norman manors and English parishes. 
To these authorities, the manor court was a court baron when it dealt 
with inheritance, transfer or grant of lands, fines for breach of customs, 
election of officers, etc. When it dealt with purely peasant matters, 
it was a customary court. It was a court leet when it took up such 
matters as petty crimes and offenses, breaches of contract and assize 
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Now, compare the above described steward to the Board of 
Planners in Walden Two, the bailiffs to the Managers, and the 
reeve to the Behavioral and Cultural Managers: 


‘Our only government is a Board of Planners. ... There are six 
Planners, usually three men and three women. ... They may serve 
for ten years, but no longer. Three of us who’ve been on the 
Board since the beginning retire this year. The Planners are 
charged with the success of the community. They make policies, 
review the work of the Managers, keep an eye on the state of the 
nation in general. They also have certain judicial functions. They’re 
allowed six hundred credits a year for their services, which leaves 
two credits still due each day. At least one must be worked out in 
straight physical labor. ...°The Board selects a replacement from 
a pair of names supplied by the managers. ... There are Man- 
agers of Food, Health, Play, Arts, Dentistry, Dairy, various in- 
dustries, Supply, Labor, Nursery School, Advanced Education, and 
dozens of others. They requisition labor according to their needs, 
and their job is the managerial function which survives after 
they’ve assigned as much as possible to others .... You work up 
to be a Manager — through intermediate positions which carry a 
good deal of responsibility and provide the necessary apprentice- 
ship. ... All professional training is paid for by the community 
and is looked upon as part of our common capital, exactly like any 
other tool’. ... ‘Then you distinguish only Planners, Managers, 
and Workers. .. .’ ‘And Scientists. The community supports a 
certain amount of research. Experiments are in progress in plant 
and animal breeding, the control of infant behavior, educational 
processes of several sorts, and the use of some of our raw ma- 
terials. Scientists receive the same labor-credits as Managers — 
two or three per day depending upon their work .... Some of 
us would be smart enough to get along without doing physical work, 
but we’re also smart enough to know that in the long run it would 
mean trouble. A leisure class would grow like a cancer until the 





(that is, established prices, quantity or quality of bread, ale, etc.) or 
Th 


the regulation of frankpledge groups. ese compulsory groups of 
villagers, all members of which were responsible for the conduct of each, 
were an institution of the village as a part of the State and not 
manorial. 

In practice there was usually but a single court, which met peri- 
odically to transact whatever business required attention. It looked 
after fines, heriots, reliefs, regrants, the appointment of village officers 
— the same kind of public matters came up in our town meetings in 
early New England. The lord or his representative presided .... 
Many manors were practically administered by reeves chosen by the 
manorial courts from among the tenants. Often there was also a bailiff 
or lord’s overseer, but on a small manor the two offices were sometimes 
combined in the same man... . The privilege of levying and collecting 
certain fines was called the ‘right of justice,’ and was simply a lucrative 
part of the domain farm. Both free and half-free tenants were sum- 
moned as jurors (French, juré = one sworn). 

See notes 16, 17, 18, 19 and 28 supra and main text immediately following 
note 28, Compare, WALDEN Two 265: 
How is the people’s will ascertained? In an election. But what a 
travesty! In a small committee meeting, or even a town hall, I can see 
some point in voting, especially on a yes-or-no question, But fifty mil- 
lion voters choosing a president — that’s quite another thing. 
See quotation of Madison from THE FEDERALIST in main text pertaining 
to note 148 infra. 
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strain upon the rest of the community became intolerable. 
The [Dairy] Manager was unfamiliar with general principles. 
He was dealing with cows and milk and fodder and manure. A 
cream separator did not save labor or time; it got cream out of 
whole milk. ... ‘As to disagreement, anyone may examine the 
evidence upon which a rule was introduced into the Code. He may 
argue against its inclusion and may present his own evidence. If 
the Managers refuse to change the rule, he may appeal to the 
Planners. But in no case must he argue about the code with the 
members at large. . . . You can’t propagandize and experiment at 
the same time . . . Happiness is one of our indicators, and we 
couldn’t evaluate an experimental culture if the indicator is loaded 
with propaganda. . . . A Manager must make a job desirable. 
He has no slave labor at his command, for our members choose 
their own work. . . . We don’t need laws and a police force to 
compel a pilot to pay attention to a defective engine. Nor do we 
need laws to compel our Dairy Manager to pay attention to an 
epidemic among his cows. Similarly, our Behavioral and Cultural 
Managers need not be compelled to consider grievances.’ .. . 

‘A group of despotic planners might be willing to sacrifice the 
community . . . They wouldn’t necessarily suffer if it failed. They 
could simply abscond with the funds.’ 

‘That would be a catastrophe . . . Your hypothetical case 
strikes me as implausible, that’s all I can say.’ 

The development of a leisure class did occur in England during 
the thirteenth century, and other developments coincided: 


The accumulated wealth of the feudal classes and their call for 
new luxuries caused the rise of the English towns, and the new 
middle classes engaged in manufacture, trade and overseas com- 
merce.** 
To Mr. Skinner, commerce does not involve mutual advantage. 
His objective is self-sufficiency and, to repeat, survival: 


An agent of the community kept in touch with the agriculture of 
the county and frequently found a farmer with a crop which he 
was not able to harvest. The community would then make a deal 
to harvest on shares. A fairly stiff bargain could be driven, since 
the farmer would otherwise lose the crop. ... We have no im- 
perialist policy — no designs on the possession of others — no 
interest in foreign trade except to encourage happiness and self- 
sufficiency. [In speaking of more Walden communities] A 
planning committee has been suggested to guide us in choosing in- 
dustries so that we can exchange goods. ... Walden Six is only 
seventy miles away, but the other Waldens are too far apart to 
make barter worth while. ... If we buy up half the farms 
which do business in a particular town, we control the town. The 
feed dealers, hardware stores, and farm machinery salesmen de- 
pend on us. ... Then we can make the area very uncomfortable 
for non-cooperative landowners, because they have lost their chan- 
nels of supply and distribution.“ 


One may wonder if any farmers’ marketing cooperatives would 





62 WALDEN Two 54-57, 78, 164, 210, 238, 269, 271. 
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greet the Messianic coming of Mr. Skinner and his numerous 
Waldens with hosannas or with howls.** Mr. Skinner’s opinion 
that trade has no mutual advantage seems to be shared by Mr. 
Spengler: 
Peasantry, per se, does not presuppose any bas’s but itself. It is, 
so to say, race-in-itself, plantlike and historyless, producing and 
using wholly for itself, with an outlook on the world that sweep- 
ingly regards every other economic existence as incidental and 
contemptible. To this producing kind of economy there is pres- 
ently opposed an acquisitive kind, which makes use of the former 
as an object — as a source of nourishment, tribute, or plunder. 
Politics and trade are in their beginnings quite inseparable, both 
being masterful, personal, warlike, both with a hunger for power 
and booty that produces quite another outlook upon the world — 
an outlook not from an angle into it, but from above down on its 
tempting disorder, an outlook which is pretty candidly expressed 
in the choice of the lion and the bear, the hawk and the falcon, as 
armorial badges. Primitive war is always also booty-war, and 
primitive trade intimately related to plunder and piracy. The 
Icelandic sagas narrate how, often, the Vikings would agree with 
a town population for a market-peace of a fortnight, after which 
weapons were drawn and booty-making started.*® 
Yet Mr. Skinner has said that anger, fear and rage are wasteful 
and dangerous,” has disapproved of any competitive sports 
except tennis and chess,®** has defined anger as a part of human 
repertoire or a response useful in obtaining reinforcement in a 
competitive world,®® has proclaimed that under group control, 
“Selfish behavior is restrained, and altruism encouraged,” and 
that “Fortunately, the group seldom acts efficiently enough to 
press its advantage to the limit, and its full power is probably 
never felt.’’”° 


Perhaps no member of Walden will draw a weapon, but their 
form of trade with those not of Walden is indeed related to 
plunder and piracy. The altruism of a group engaged in this 
kind of trade is not apparent. 


In thirteenth century England, the institution of marriage 
was subject to the lord’s rights of wardship and marriage. In 
the case of a minor heir of a tenant in chivalry (also known as 





657 U.S.C. § 608(b); 15 U.S.C. § 17; Phez Co. v. Salem Fruit Union, 
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Schultz, 209 Wis. 344, 245 N.W. 99 (1932); Minnesota Wheat Growers’ 
Co-op. Marketing Ass’n v. Huggins, 162 Minn. 471, 203 N.W. 420 (1925) ; 
see Illinois Agricultural Cooperative Act, especially ILL. Rev. Stat. ch. 32, 
$$ 443, 458, 463, 467, 468 (1972). But Mr. Skinner presupposes some com- 
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knight’s service or military serjeantry), the rights of wardship 
and marriage entitled the lord to the custody of the heir and 
his lands and to dispose of the heir in marriage. The lord’s 
permission was also required for marriage of the villein’s 
daughter or even his son.": If the comparison is continued, 
there may be some rough analogy between these feudal rights 
and Mr. Skinner’s statement that, “The weakening of the family 
structure will make experimental breeding possible.”** 


While in medieval England even a villein’s land holding was 
subject to inheritance,”* in Russia, after Alexander II emanci- 
pated the serfs in 1861, land was not inherited by peasants: 

As a rule the land was not given outright to individual peasants 
but was transferred to the village communes whose members 
were to receive equal allotments along with the right of periodical 
redistribution. In pursuing this course the sponsors of the reform 
were guided partly by interests of fiscal policy (the commune was 
made responsible for the payment of its individual members’ 
taxes and redemption installments), and partly by a desire to 
prevent loss of land by the peasants and the formation of a rural 
proletariat.*4 
Thus, for all the lord’s power, the English feudal system had 
within it the seeds of property rights correlated with duty; 
for the degree of representation in local government as reeve 
or juror ‘afforded to the villein — the harnessing of his ag- 
gression to the maintenance of order — crudely at first, began 
its evolution into a concept of “unalienable rights.” But the 
Russian commune reappeared as the collective farm in Russia 
before any bourgeois domination and before any machinery en- 
slaved masses of its laborers.”® 


In September, 1958, Mr. Milton Katz was chairman of the 
United States delegation to a conference on “Socialist Legality” 
held in Warsaw, Poland. In reporting on the conference Mr. 
Katz said: 


At another point, Professor Ehrlich spoke of the ‘concept of le- 
gality, indissolubly bound up with the protection of the rights of 
man. ...’ Mr. Tchikvadze [then Associate Director of the 
Institute of Law of the Academy of Sciences of the Soviet Union] 
referred with apparent approval to these observations of Mr. 
Ehrlich, and on his own account asserted that the ‘protection of 
civic rights and liberties is one of the essential elements of so- 
cialist legality.’ He argued, however, that the protection of civic 
rights and liberties was not really a distinct problem from the 
essential purpose of realizing ‘the direction of society by the State, 
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assured by the working class.’ In Mr. Tchikvadze’s view, under a 
socialist regime there was a necessary and automatic harmony 
among the interests of the collectivity and the interests of the 
individual. In consequence, as he saw it, in order to guarantee 
the rights of citizens, it sufficed to protect the socialist regime 
through socialist legality, for ‘To assure the protection of the 
socialist political and social regime signifies at the very same time 
to guarantee the rights of citizens.’ 


In contemplating the status of the controlling organs of the 
Communist Party in relation to socialist law and legality, it is 
possible again to recall a part of the tradition of Roman and 
Byzantine law. The recollection may bring a wry cast to the mouth. 
By the third century of the Christian era, the Stoic ideas of the 
primacy of law, which had been incorporated into Roman doctrine 
through the work of Cicero and other thinkers during the period 
of the Roman Republic, had been submerged under imperial ab- 
solutism. The Emperor had been proclaimed to be above the law 
— ‘princeps legibus solutus’ — and the doctrine established that 
‘What is pleasing to the Prince has the force of law, since the 
people have conferred upon him all their authority and power.’ 
It is not beyond conjecture that this tradition may have con- 
tributed to the psychological basis for the contemporary accep- 
tance in Communist Europe of a doctrine that ‘What is pleasing 
to the Communist Party leadership has the force of law’ and that 
the Communist Party leadership is ‘legibus solutus.’"® 


While bookkeeping entries similar to those described by Mr. 
Skinner were once used in Soviet Russia, there may be some 
facts from which an inference may be drawn that internal com- 
merce in the Soviet Union is mutually beneficial among the in- 
dustrial enterprise organizations, retail enterprise organizations, 
collective farms, and the ultimate consumer whose purchasing 
power in rubles may be determined by job incentives and his 
performance, although centrally planned needs prevent any 
freedom of contract.” 





7 we Law REeEcorD Vol. 27, No. 8 at 4 (Thursday, November 

7D, A. Loeber, Plan and Contract Performance in Soviet Law, 
1964 U. Inn, L.F. 128, 141. See Z. L. Zile, Law and the Distribution 
of Consumer Goods in the Soviet Union, 1964 U. Inu. L.F. 212, 213 
and especially at 215-16: “However, the available evidence does not support a 
conclusion that speculations about life under communism are actually backed 
by conscious deeds. Soviet consumers continue buying things and calling 
them their own.” R. Davin & J. E. C. BrreRLEY, MAJor LEGAL SYSTEMS IN 
THE WortD Topay 175, 209, 210, 215, 222 (Steven & Sons Ltd. ed. 1968) 
Copyright © 1968 by Collier MacMillan Ltd. Reprinted by permission of the 
MacMillan Co. [hereinafter cited as DAVID AND BRIERLEY]. But see J. N. 
— The Soviet Legal Pattern Spreads Abroad, 1964 U. Itt. L.F. 277 
a : 

Quite a different situation existed in Eastern Europe after the war. 
Peasants had long owned their own farms in many of the countries 
concerned. Only a small percentage had tilled land as tenants on great 
estates. For these tenants nationalization of the great estates was 
popular, but it would have been another thing to take from well-settled 
peasant owners of small farms their family plots, as Lenin had done in 
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Mr. Skinner would deem all of this discussion irrelevant, 
except perhaps for the principle of necessary and automatic 
harmony enunciated by Mr. Tchikvadze. History, for Mr. 
Skinner, is only entertainment, significant in relating the grow- 
ing weakness of the family. Psychological management is a 
tool for modeling a culture. History is not. History would 
prevent the anonymity of the Board of Planners and Managers 
necessary to the operant-conditioned perpetuation of Walden 
Two, yet: 

A simple historical log of the community is kept by the Legal 


Manager, but it’s not consulted by anyone except Planners and 
Managers who need information.** 


While Mr. Skinner says that no one at Walden Two specializes in 
anything, he requires experts and specialists in its government, 
because only experts and specialists with a duration of office 
independent of an electorate can determine and obtain by ex- 
perimentation the wants of the people.” 


According to Mr. Skinner, four things are wrong with 
Russia: a decline in the experimental spirit, excessive propa- 
ganda, the use of heroes, and finally the use of power to compel 
people to behave, rather than the development of a culture in 
which people behave as they want for their mutual good.* The 





his second land decree of February 19, 1918. In consequence, not a 
single People’s Democracy in Europe since the war has followed Lenin’s 
pattern, and even in the Far East the communist-led states of North 
Vietnam, North Korea and China have refrained from taking title to 
land. The communist leaders have preferred to disarm peasants po- 
litically by other means. This has been done primarily through organi- 
zation of collective farming associations of various types on land that 
remains legally the property of the members, although in practice its 
use is planned by the state. 

The more it changes, the more it is the same thing. See notes 56, 61, 62, 

73, 74 supra. 

78 WALDEN Two 235; see also 92, 115, 188, 156, 194, 209, 234, 237; and 
ScIENCE AND HUMAN BEHAVIOR 409. 

77 WALDEN Two 92, 202, 267, 269. See notes 9, 58 supra. The com- 
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= 7 sey inappropriate. At least, as to the beehive, see MUNN 569, 

80 WALDEN Two 274-76. See also BEYOND FREEDOM AND DIGNITY 72: 

Immediately after the revolution the government could argue that if 
many Russians were uneducated, unproductive, badly behaved, and 
unhappy, it was because their environment had made them so. The new 
government would change the environment, making use of Pavlov’s work 
on conditioned reflexes, and all would be well. But by the early thirties 
the government had had its chance, and many Russians were still 
not conspicuously better informed, more productive, better behaved, or 
happier. The official line was then changed, and Pavlov went out of 
favor. A strongly purposive psychology was substituted: it was up to 
the Russian citizen to get an education, work productively, behave well, 
and be happy. The Russian educator was to make sure that he would 
accept this responsibility, but not by conditioning him. The successes of 
the Second World War restored confidence in the earlier principle, how- 
ever; the government had been successful after all. It might not yet be 
completely effective, but it was moving in the right direction. Pavlov 
came back into favor. 
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decline in the experimental spirit might have been predicted. 
While Mr. Skinner rejects propaganda as an obscurant of the 
indicator known as happiness, yet Walden Two has a Manager 
of Public Relations to see that “surrounding areas get a good 
report of us,” Sunday meetings with a lesson as to self-control 
and certain kinds of articulation, psychologists for those for 
whom the “Code is too difficult,” and Behavioral and Cultural 
Managers.** 

This admittedly brief and incomplete historical sketch and 
comparison attempts to show that Walden Two is not novel in 
form, but greatly resembles a medieval manor founded in a 
contract with reciprocal duties between protector and protected, 
with an avenue for protest (reeve/manager), and with an ab- 
solute residuum of control (lord, steward and bailiff/Board of 
Planners). The only novelty lies in the manner of control in 
Walden Two by operant conditioning and treatment alone, for 
the lord did punish persons who disobeyed him, although his 
reliance for their continuous conformity was upon incentives or 
reinforcers of use and enjoyment of land and its produce’ in 
varying degree, even by villeins.** While Mr. Skinner may deny 
“responsibility” and admit only ‘‘responsiveness”,** the contract 
signed by new members is more than a memory aid, and the 
concept of people behaving for their mutual good expresses a 


base of responsibility in man.*® Mr. Skinner’s concept of prop- 
erty is communal, yet almost the individual possession of the 
villein is permitted.“ His regressive aim of manorial self- 
sufficiency and barter reflect Mr. Spengler’s distaste for trade 
as refined piracy. 

The real Walden Two difference from feudalism is the elimi- 
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The assumption that territorialism is the basis of human aggressive- 
ness is erroneous for still another reason. Defense of territory has the 
function of avoiding the serious fighting that would become necessary if 
the territory were invaded to such an extent as to generate crowding. 
Actually the threat behavior in which territorial aggression manifests 
itself is the instinctively patterned way of upholding spatial equilibrium 
and peace. The instinctive equipment of the animal has the function 
that legal arrangements have in man... . It is also worth keeping in 
mind that . . . most wars start for the purpose of gaining advantages of 
various kinds and not in defense against a threat to one’s territory — 
except in the ideology of the war makers. 
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nation of heroes and punishment, and the substitution of operant 
conditioning for simulation, aggression and aversive environ- 
ment in the process of selection and evolution. The avenues to 
accidental or spontaneous change are deliberately and effectively 
blocked, and the trial by jury and any other method of harness- 
ing aggression to peace is gone.**’ Mr. Hanbury has said: 
The English habit of mind prefers the fortuitous to the syste- 
matic; it prefers to leave problems to be dealt with as they arise; 
in a word, it prefers judicial precedent to codification, which has 
seemed indispensable to framers of the legal schemes of most, if 
not all, European countries. In certain fields of criminal and 
commercial law, it is true, experience has pointed the way to a 


codifying Act, but the Act which can cover all the manifold cases 
which may arise has yet to be devised.** 


We are losing something of ourselves, for the law of cases is 
itself an experiment; Mr. Skinner would accelerate the process 
using operant conditioning for the atrophy of even such law as 
is in the Code of Walden Two.*® 


BRAVE NEW WORLD’ — No HEROES 


Mr, Skinner attributes, at least in part, the beginning of the 
end of the concepts of spontaneity and free will of man to seven- 


teenth century hydraulically operated automatons known to 





87 WALDEN Two 128, 254, 255, 292. See also ScIENCE AND HUMAN 
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90 brave new world, 

That has such people in’t 
Lines spoken by Miranda, daughter of Prospero, wrongfully deposed Duke 
of Milan, after Prospero has allowed his usurping brother, Antonio, and the 
abetting King of Naples, Alonso, to find Alonso’s son (Ferdinand) playing 
chess with Miranda, who becomes the bride of Ferdinand, Prospero forgiving 
Antonio and Alonso. W. SHAKESPEARE, THE TEMPEST, Act V, Sc. I. On 
Mr. Skinner’s penchant for chess, see note 68 supra. 
On forgiveness, see: 

‘Love your enemies’ is an example — a psychological invention for 

easing the lot of an oppressed people. The severest trial of oppression 

is the constant rage which one suffers at the thought of the oppressor. 

What Jesus discovered was how to avoid these inner devastations. His 

technique was to practice the opposite emotion. 
WALDEN Two 105-06. 

References to “brave new world”: WALDEN Two 53, 232; E. Fromm, 
THE SANE SOCIETY 198, 312 (Fawcett Reprint ed. 1955). Copyright © 1955 
by Erich Fromm. Reprinted by permission of Holt, Reinhart and Winston, 
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Descartes, who analogized human beings to such automatons.*' 
Mr. Farrington tells of “the Pnewmatics of Hero of Alexandria, 
a work which dates from the second half of the first century of 
our era,” in which Hero wrote of the works of Strato, head of 
the Lyceum at Athens from 287 to 269 B.C., who conducted 
experiments in pneumatics and whose pneumatics were applied 
in the operation of images of ancient deities. “Strato had proudly 
averred that he did not need the help of the gods to make a 
world. The gods did not disdain the help of Strato to run this 
one.’’*? In 280 B.C. Pyrrhus of Epirus defeated the Romans at 
Heracleia, and according to Plutarch: 

The armies separated; and, it is said, Pyrrhus replied to one that 

gave him joy of his victory that one other such would utterly undo 

him. 
The era of Strato is not an era of Athenian splendor. Hero 
wrote at the time of Roman Imperial domination of Alexandria, 
not at all as a hero, but as a cataloguer of experimentation and 
its uses. According to Mr. Farrington, Cicero said “that Strato 
‘abandoned ethics, which is the most necessary part of philosophy, 
and devoted himself to the investigation of nature’.’’* Des- 
cartes was a subject of the Sun King, Louis XIV. 


Erasistratus of Chios, a younger contemporary of Strato, 
also used an experimental technique, but concluded that arteries 
are full of air which escapes when the artery is severed, causing 
a vacuum and so blood followed the escaping air. Farrington 
says: 

This fatally ingenious explanation proved an obstacle for some time 
to a true view of the function of the arterial system. Four 
hundred and fifty years later we find Galen disproving the Erasis- 
tratan view by careful experiments in vivisection. Nearly four- 
teen hundred years after Galen Vesalius repeated these experi- 
ments before his classes in Padua. 


William Harvey, who had been a student at Padua, announced 
his discovery of the circulation of the blood and the action of 
the heart as pump to the Royal College of Physicians in London 
in 1616. Yet Herophilus in about 300 B.C. wrote a treatise 
On Anatomy, another, Of the Eyes, and a handbook for midwives, 
and he knew that the function of both veins and arteries was 
to carry blood. 
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While Mr. Skinner abjures becoming “enamored of instru- 
ments of research,”” yet the infallibility of ‘a constantly ex- 
perimental attitude’”’*? may not be so constant if that historical log 
kept by the Legal Manager is consulted by Planners and Man- 
agers for information.” If Erasistratus, an experimenter, was 
influenced to an incorrect conclusion by Strato, another experi- 
menter, it may be possible that Descartes’ analogy has led to a 
premature report of the death of spontaneity and free will, in 
spite of evidence of predictability of man’s omission or action 
in any controlled environment. There can be no doubt that Mr. 
Pavlov could elicit quantities of saliva secretion varying predicta- 
bly and independently of any unconditioned stimulus, so that the 
dog is inferentially responsive, and not responsible. But Mr. 
Pavlov was originally interested in the process of digestion, and 
sought to explain the secretion of saliva in the mouth in the ab- 
sence of food.** Mr. Skinner has said: 


When you run onto something interesting, drop everything else 
and study it.1° 


Sir Alexander Fleming’s discovery of penicillin was occasioned 
by his observing the dissolution of staphylococci on a growth of 
mold during a visit with a colleague.’ The resolution of the 
seeming inconsistency between Mr. Skinner’s denial of spon- 
taneity, free will and responsibility, and the fact of their exis- 


tence in certain persons may be found in the relative infre- 
quency of genius and his confidence in the process of operant 
conditioning or behavioral engineering in increasing the fre- 
quency of discoveries or inventions necessary to man’s survival. 
In short, he sees environmental danger not being confronted by 
man in a state of illusory freedom following his own self-interest 
or being manipulated into following the interest of a particular 
individual or group. Mr. Skinner’s operant conditioning is not 
only proposed as an inoculation against such manipulation, but 
also as the means of developing every man into an engineered 
near-genius, operating in cooperative small groups, with genetic 
engineering as an aid to the self-perpetuation of each such group, 
thus to become itself an organism. Mr. Skinner is impatient 
with the patchwork of law and government and economics, and 
prefers the patchwork of science to insure that no man will act or 
omit to act except in the interest of the community of men.” 
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Thus, as he says: 
Eventually we shall have no use for Planners at all. The Man- 
agers will suffice.'% 

Further, says Mr. Skinner of science: 
It is a search for order, for uniformities, for lawful relations 
among the events of nature. It begins, as we all begin, by observ- 
ing single episodes, but it quickly passes on to the general rule, to 
scientific law. ... In a later stage science advances from the 
collection of rules or laws to larger systematic arrangements. 
When we have discovered the laws which govern a part of the 
world about us, and when we have organized these laws into a 
system, we are then ready to deal effectively with that part of the 
world. By predicting the occurrence of an event we are able to 
prepare for it. By arranging conditions in ways specified by the 
laws of a system, we not only predict, we control: we ‘cause’ an 
event to occur or to assume certain characteristics.’ 


In spite of the obvious similarity to the case law of the adversary 
court system,’ Mr. Skinner rejects any form of aggression, 
including argument,’ and postulates: 


A law is thus a statement of a contingency of reinforcement main- 
tained by a governmental agency. The contingency may have 
prevailed as a controlling practice prior to its codification as a 
law, or it may represent a new practice which goes into effect with 
the passage of the law ... How codes of law affect govern- 
mental agents is the principal subject of jurisprudence. The 
behavioral processes are complex, although presumably not novel. 
In order to maintain or ‘enforce’ contingencies of governmental 
control, an agency must establish the fact that an individual has 
behaved illegally and must interpret a code to determine the 
punishment ... The advantages gained when the individual is 
‘not under man but under law’ have usually been obvious, and the 
great codifiers of law occupy places of honor in the history of 
civilization. Codification does not, however, change the essential 
nature of governmental action nor remedy all its defects. 
In the Divine Law of the Middle Ages, ‘legal’ and ‘illegal’ were 
held to be immutable classifications laid down by absolute decree. 
. But the inevitable consequence was that any analysis of 
human behavior had to adjust itself to a particular set of estab- 
lished practices.1°* 


First, according to Thomas Aquinas, Mr. Skinner is incorrect in 
his statement as to his concept of medieval law: 


Laws framed by man are either just or unjust. If they be 
just, they have the power of binding in conscience, from the 
eternal law whence they are derived, according to Proverbs viii. 15: 
‘By Me kings reign, and lawgivers decree just things.’ Now laws 
are said to be just both from the end (when, namely, they are 
ordained to the common good), from their author (that is to say, 
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when the law that is made does not exceed the power of the law- 
giver), and from their form (when, namely, burdens are laid on 
the subjects according to an equality of proportion and with a 
view to the common good). For, since one man is a part of the 
community, each man, in all that he is and has, belongs to the 
community; just as a part, in all that it is, belongs to the whole. 
Wherefore nature inflicts a loss on the part in order to save the 
whole, so that on this account such laws as these which impose 
proportionate burdens are just and binding in conscience, and 
are legal laws. 

On the other hand, laws may be unjust in two ways: first, 
by being contrary to human good, through being opposed to the 
things mentioned above: — either in respect of the end, as when 
an authority imposes on his subjects burdensome laws, conducive, 
not to the common good, but rather to his own cupidity or vain- 
glory; or in respect of the author, as when a man makes a law 
that goes beyond the power committed to him; or in respect of 
the form, as when burdens are imposed unequally on the com- 
munity, although with a view to the common good. The like are 
acts of violence rather than laws, because, as Augustine says, ‘A 
law that is not just, seems to be no law at all.’ Wherefore such 
laws do not bind in conscience, except perhaps in order to avoid 
scandal or disturbance, for which cause a man should even yield 
his right, according to Matthew v. 40, 41: ‘If a man... take 
away thy coat, let go thy cloak also unto him; and whosoever will 
force thee one mile, go with him other two.’ 

Secondly, laws may be unjust through being opposed to the 
divine good. Such are the laws of tyrants inducing to idolatry or 
to anything else contrary to the divine law. Laws of this kind 
must in no way be observed because, as stated in Acts v. 29, ‘we 
ought to obey God rather than men.’ 

The historical basis for the division between legislation (la loi) 
and this scholarly law (droit savant), which became Natural 
Law, is that the work of the universities was only persuasive, 
while in England the case law of the adversary system developed 
in a rational, yet pragmatic, method capable of novel experimen- 
tation in the adjudication of each dispute. In other words, the 
deprivation caused by an environment of bloody strife shaped 
persons toward seeing the rational discriminative stimuli of 
litigation and adjudication with the predictable novel initial 
response and later chained responses of a rational system of 
case law, some transformation of strife, and more productivity. 
There is no great dichotomy between the reason of case law and 


the operant conditioning of Mr. Skinner.'’® The gain of battle 





108 T, AQUINAS, TREATISE ON LAW, Question 96, Fourth Article. 
109 DAVID AND BRIERLEY 5, 25, 30, 34, 37, 38, 3238, 324, 328, 329, and 
finally at 333: 

It is of course true that English law was fashioned and its legal rules 
enunciated only as a function of the disputes with which the royal courts 
chanced to deal. But when the royal courts adjudicated they were not 
dominated by an empiricism that led them to render a simple equitable 
solution in each case. While constructing the Common Law system it 
was always necessary to seek the solution most in agreement with 
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did not equal the more consistent gain of litigation and adjudi- 
cation, and man made the novel response part of his repertoire. 

The vacuity of the Code of Law postulated by Mr. Skinner 
is not only founded in his denial that man is responsible, but also 
in positivism, perhaps deriving from the idea of a sovereign 
authority, whether monarchy, dictator, oligarchy, or legislature, 
and best described by the phrase, “the law is the law.” A lead- 
ing exponent of such positivism was Mr. Hans Kelsen: 


However, we are not interested here in the question of what 
specific norm lies at the basis of such and such a system of 
morality. It is essential only that the various norms of any such 
system are implicated by the basic norm as the particular is 
implied by the general, and that, therefore, all the particular 
norms of such a system are obtainable by means of an intellectual 
operation, viz., by the inference from the general to the particu- 
lar. Such a system is of a static nature. ... The basic norm 
merely establishes a certain authority, which may well in turn 
vest norm-creating power in some other authorities. The norms 
of a dynamic system have to be created through acts of will by 
those individuals who have been authorized to create norms by 
some higher norm. ... There is no kind of human behavior that, 
because of its nature, could not be made into a legal duty corre- 
sponding to a legal right. ... Law is always positive law, and 
its positivity lies in the fact that it is created and annulled by 
acts of human beings, thus being independent of morality and 
similar norm systems. This constitutes the difference between 


positive law and natural law, which, like morality, is deduced 
from a presumably self-evident basic norm which is considered to 





reason, and a deciding factor in the discovery of this solution was the 
desire to achieve a consistency in legal judgments. This, necessarily, 
supposed a recourse to logic. 
nal ee also 1 BLACKSTONE, COMMENTARIES (J. W. Ehrlich ed. 1959) 

These judicial decisions are the principal and most authoritative evi- 
dence, that can be given, of the existence of such a custom as shall form 
a part of the common law .... Yet this rule admits of exception, 
where the former determination is most evidently contrary to reason. 
But even in such cases the subsequent judges do not pretend to make a 
new law, but to vindicate the old one from misrepresentation. If it be 
found that the former decision is manifestly absurd or unjust, it is 
declared, not that such a sentence was bad law, but that it was not 
law; that is, that it is not the established custom of the realm, as has 
been erroneously determined, 

Our lawyers tell us, that the law is the perfection of reason, that 
it always intends to conform thereto, and that what is not reason is 
not law .... The doctrine of the law then is this: that precedents and 
rules must be followed, unless flatly absurd or unjust: for though their 
reason be not obvious at first view, yet we owe such a deference to 
former times as not to suppose they acted wholly without consideration. 
Upon the whole, however, we may take it as a general rule, ‘that the 
decisions of courts of justice are the evidence of what is common law.’ 

See SCIENCE AND HUMAN BEHAVIOR: on chaining, 224; on deprivation, 68, 
146, 147; on discriminative stimulus, 107; on shaping, 91; on “self-control” 
230; on “unitary conscience,” 287. The use of the words “rational” and 
“responses” in the same sentence at this point in the main text is deliberate. 
See note 102 supra and main text referring to it. English and American 
case law do not coincide with Mr. Skinner’s concept of a code, but are ex- 
perimental. See also note 24 supra. 
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be the expression of the ‘will of nature’ or of ‘pure reason.’!'° 
In this light, one can understand, though perhaps not agree 
with, the lament of Mr. Ehrenzweig: 
And brightly, and oh, so sadly, beyond Plato and Freud, a new 
‘Humanistic’ science of ‘Self-actualization’ has set out to prepare 
us for higher insights ‘transpersonal, transhuman, centered in the 
cosmos rather than in human needs and interests.’ It is that 
‘science’ that as a latter-day religion is to prepare man’s ‘higher 
nature ... for being fair and just,’ — only to close a cycle that 
opened with Heraclitus’ divine cosmos 3000 years ago. ... ./111) 


‘Positivists’ and ‘naturalists’ agree with anthropologists and 
sociologists that there are very few acts or demands, if any, that 
can be called ‘just’ or ‘unjust’ in the abstract ... And the same 
conclusion must be accepted by those of his [Jung’s] ‘humanistic’ 
disciples to whom ‘good’ and ‘evil’ (always in quotes) will prevail 
in a brave new world which will be created by ‘self-actualiza- 
tion.’212 
The realists tell us that law, like the rules of chess, is only a 
tool for the prediction of human events, and hence seem in some 
agreement with Mr. Skinner, who additionally wants to fill this 
Cartesian (hopefully not Erasistratian) vacuum with operant 
conditioning." 


There is something about the admission of Mr. Skinner that 
his operant conditioning is the sole path to human survival that 
recalls other names. In reviewing A History of The Inquisition 
by Henry Charles Lea in 1888, Lord Acton said: 

He conceives that civilised Europe owes its preservation to the 
radiant centre of religious power at Rome, and is grateful to 
Innocent III for the vigour with which he recognized that force 
was the only cure for the pestiferous opinions of misguided 
zealots. 

From a distinction which he draws between despotism and 
its abuse, and from a phrase, disparaging to elections, about rivers 
that cannot rise above the level of their source, it would appear 
that Mr. Lea is not under compulsion to that rigid liberalism which, 
by repressing the time-test and applying the main rules of 
morality all round, converts history into a frightful monument of 
sin. Yet, in the wake of passages which push the praises of 
authority to the verge of irony, dire denunciations follow. 

And we ask how it came about that, as the rigour of official zeal 





110 H, KELSEN, GENERAL THEORY OF LAW AND State X, A, b, ¢, B, a, 
(A. Wedberg transl. 1945). 

111 EHRENZWEIG 281, quoting A. H. MAsLow, TowARD A PSYCHOLOGY 
OF BEING iii, iv, 122 (1968) [hereinafter cited as MAsLow]. See also, 
MUNN at 359, 402, 657. 

112 FHRENZWEIG 150, again paraphrasing MASLow 83, 149, 206, 220, 222, 
passim. In addition to the positivism of Mr. Kelsen, consider the postulate 
that law, like the rules of the game of chess, is no more than a tool to 

redict the course of human events. A. Ross, ON LAW AND JUSTICE ch. 1, 
8 (1958). On Mr. Skinner and chess, see note 68 supra. On a brave new 
world and chess, see notes 90 supra and 120 infra. Iso on Ross, EHREN- 
ZWEIG 58, 59. 
118 See notes 91, 95 and 112 supra, 
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relaxed, and there was no compulsion, the fallen cause was taken 
up by the Council of Constance, the University of Paris, the 
States-General, the House of Commons, and the first reformers; 
that Ximenes outdid the early Dominicans, while Vives was teach- 
ing toleration; that Fisher, with his friend’s handy book of revo- 
lutionary liberalism in his pocket, declared that violence is the 
best argument with Protestants; that Luther, excommunicated 
for condemning persecution, became a persecutor? Force of habit 
will not help us, nor love and fear of authority, nor the unper- 
ceived absorption of circumambient fumes. .... There is a 
demonstration of progress in looking back without looking up, in 
finding that the old world was wrong in the grain, that the kosmos 
which is inexorable to folly is indifferent to sin. Man is not an 
abstraction, but a manufactured product of the society with which 
he stands or falls, which is answerable for crimes that are the 
shadow and the echo of its own nobler vices, and has no right to 
hang the rogue it rears. Before you lash the detected class, mulct 
the undetected. Crime without a culprit, the unavenged victim 
who perishes by no man’s fault, law without responsibility, the 
virtuous agent of a vicious cause — all these are the signs and 
pennons of a philosophy not recent, but rather inarticulate still 
and inchoate. ... .14 


Lord Acton also wrote the famous words: 
Power tends to corrupt; absolute power corrupts absolutely.'' 


One may infer from Lord Acton’s remarks that Mr. Lea 
was a precursor not only of Mr. Skinner, but of Mr. Kelsen, Mr. 
Ross, and perhaps even of Mr. Ehrenzweig as well. Lord Acton 
also notes the “example of the abstract intolerance of the re- 
formers” in Calvin’s part in the condemnation and execution of 
Servetus."'* Calvin wrote of liberty and revolution as being 
delimited by the true faith: 


I shall by no means deny, that either aristocracy, or a 
mixture of aristocracy and democracy, far excels all others; 
. . . because it very rarely happens that kings regulate themselves 
so that their will is never at variance with justice and rectitude; 
or, in the next place, that they are indued with such penetration 
and prudence, as in all cases to discover what is best. ... And 
as I readily acknowledge that no kind of government is more happy 
than this, where liberty is regulated with becoming moderation, 
and properly established on a durable basis, so also I consider 
those as the most happy people, who are permitted to enjoy such 
a condition; and if they exert their strenuous and constant efforts 
for its preservation and retention, I admit that they act in perfect 
consistence with their duty. ... But if those, to whom the will 
of God has assigned another form of government, transfer this to 
themselves so as to be tempted to desire a revolution, the very 





114 ACTON, THE HISTORY OF FREEDOM AND OTHER Essays 568, 570, 572 
(1907, reprinted in 1967) [hereinafter cited as ACTON]. 

115 Letter to Bishop Mandell Creighton (1887), in THE SHORTER BART- 
LETT’S FAMILIAR QUOTATIONS 1 (1956). 

116 ACTON 184 et seq. See Michael Servetus, Circulation of Blood in the 
Lungs in H. BoyNToN, THE BEGINNINGS OF MODERN SCIENCE 481 (W. J. 
Black ed. 1948). 
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thought will be not only foolish and useless, but altogether 
criminal.!!7 


Once again, in another setting, the law is the law. 


At this point, one becomes concerned about the incorrupti- 
bility of the Board of Planners and the Managers in Walden 
Two,''* even though Mr. Skinner abjures punishment as being 
less effective than reward because more subject to extinction. 
For the distinction between the positive and negative reinforcers 
is obscure; in lay usage both are “rewards”. Yet Mr. Skinner 
assures us that the positive reinforcer is the true reward, and 
that a schedule of reinforcement will be proportionate to the 
effect on behavior and not misused. We are also told that the 
discriminative stimulus does not elicit a response, but simply 
alters a probability of occurrence, unlike the eliciting stimulus 
which is more coercive. But the probability of occurrence is 
high even though dependent upon the variables of personal his- 
tory, including relevant deprivations and satiations. And so we 
come back to the token economies of Wyatt v. Stickney.''’ 

But there are no heroes in Walden Two: 

‘But as the child grows older,’ I said, ‘doesn’t he naturally sin- 
gle out particular individuals as objects of interest and affection?’ 

‘That’s exactly what we intend,’ said Frazier. ‘It may happen 
because of common interests: the artistically inclined will natur- 
ally be attracted to artists, the potential farmer will like to hang 
around the dairy.’ .... ‘Have you seen anyone ‘Heil Frazier’ 
hereabouts?’ said Frazier. ‘Have you seen any monogrammed F’s 
on our walls or furniture or silver? . . . In fact, have you heard 
anyone even so much as mention me? ... |N]o one in Walden Two 
ever acts for the benefit of anyone else except as the agent of the 
community. Personal favoritism, like personal gratitude, has been 





117 CALVIN, INSTITUTES OF THE CHRISTIAN RELIGION, Bk. IV, ch. 20, VIII. 

118 See note 62 supra. See also SANE SOCIETY at 238 where it is stated: 
Each of these great reform movements of the last two thousand years 
has emphasized one sector of life to the exclusion of the others; their 
proposals for reform and renewal were radical — but their results 
were almost complete failure. The preaching of the Gospel led to the 
establishment of the Catholic Church; the teachings of the rationalists 
of the eighteenth century to Robespierre and Napoleon; the doctrines 
of Marx to Stalin. The results could hardly have been different. Man 
is a unit; his thinking, feeling, and his practice of life are inseparably 
connected. He cannot be free in his thought when he is not free emo- 
tionally; and he cannot be free emotionally if he is dependent and 
unfree in his practice of life, in his economic and social relations. 

See also HUMAN DESTRUCTIVENESS 217: 

As far as defensive aggression is a reaction not to real threats but to 
alleged threats produced by mass suggestion and brainwashing, the 
same fundamental social changes would abolish the basis for the use of 
this kind of psychic force. Since suggestibility is based on the power- 
lessness of the individual and on his awe of leaders, the social and 
political changes just mentioned would lead to its disappearance and, 

a to the development of independent critical thinking. 
uery? 
119 See notes 1, 12 and 109 supra. See ScIENCE AND HUMAN BEHAVIOR 
110, 112, 158, 175, 185, 189, 191; BEYOND FREEDOM AND DIGNITY 32; WAL- 
DEN Two 172; note 142 infra. 
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destroyed by our cultural engineers. No one is ever in debt to any 
figure, or any group short of the whole community.’!”° 


All symptoms of domination removed, Mr. Skinner shows 
us how one is educated to survival in Walden Two by community 
care from birth, enhancing natural curiosity by freedom of 
movement of babies on stretched plastic cloth and use of “work- 
shops, laboratories, studies, and reading rooms .. . in lieu of 
classrooms,” no standardization or grades, developmental sched- 
ules based on maturation rather than chronological age both in 
education and in relations with the opposite sex, teaching tech- 
niques of learning and thinking, providing opportunity and 
guidance as to a wide variety of subjects, relying on individual 
selection of subjects, even including French, “natural” or “func- 
tional” reinforcements, experimental lesson schedules, apparently 





120 WALDEN Two 145, 234, 235; also 42, 168, 236, 238. See note 78 
—. If there is any responsibility or duty in man, this concept might 
effectively dilute or destroy it. The reduction of the size of the community 
and the increase of the participation of all members in its economic and 
social, though not political activities, in WALDEN Two (notes 61, 62 supra), 
or even in political activities as well in Fromm’s communes, do not com- 
pensate for individual ownership and operation of property as one of the 
means of harnessing aggression to duty in the maintenance of society. 
See notes 15, 48, 75, 86 supra. Note that Mr. Fromm recognizes courts 
and debate as a means of harnessing aggression to the maintenance of 
society, although Mr. Skinner does not. SANE Society 214, 267-87; REvo- 
LUTION OF HOPE 107-16; notes 21, 62, 68 supra. Both disapprove of the 
competition and the profit motive. See note 56 and FrRommM cited in this 
footnote. Note Mr. Fromm’s comments on Mr. Skinner: HUMAN DESTRUC- 
TIVENESS 34-42, especially at 41: 

In the cybernetic age, the individual becomes increasingly subject to 
manipulation. ... The individual loses his active, responsible role in 
the social process; he becomes completely ‘adjusted’ and learns that 
any behavior, act, thought, or feeling which does not fit into the general 
scheme puts him at a severe disadvantage; in fact he is what he is 
supposed to be. 

See also E. FROMM, THE REVOLUTION oF Hope (lst Harper Colophon ed. 
1970) at 106 n. 9. 
Just as the computer chess player is better than the average chess 
player but not as good as the chess master, or as the computer can 
programmed to compose music a la Mozart or Beethoven without 
ever reaching the qualities of a Mozart or Beethoven composition. 
Copyright © 1968. Reprinted by permission of Harper & Row, publishers 
(hereinafter cited as REVOLUTION OF Hope]. See, again, notes 59, 87, 89, 90 
supra; Meet CDC 6400, chess master, Chicago Daily News, PANORAMA 3 
(Saturday, a nag 12, 1970), telling of one computer programmed by an 
A-level chessplayer, David Slate, which beat another computer programmed 
by chessmaster Hans Berliner. See also S. BUTLER, EREWHON ch. 25, 196-97 
(Signet Books 1961) [hereinafter cited as EREWHON]: 
The one serious danger which this writer apprehended was that the 
machines would so equalize men’s powers, and so lessen the severity 
of competition, that many persons of inferior physique would escape 
detection and transmit their inferiority to their descendants. He feared 
that the removal of the present pressure might cause a degeneracy of 
the human race, and indeed that the whole body might become purely 


He meg the man himself being nothing but soul and mechanism, an 
u 


intelligent but passionless principle of mechanical action. 
See sensory “homunculus”, drawing of relative sizes of the body parts 
reflecting the relative amounts of neural tissue serving each organ. A 
motor “homunculus” would do the same for body parts pertaining to vol- 
untary motor control in the brain; MUNN at 126. 
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varied individually according to maturation and ability, but also 
according to the needs of the community, instead of the fixed 
ratio reinforcement upon completion of work in a traditional 
educational system, and by shaping human behavior by impart- 
ing techniques of self-control, including frustration tolerance by 
techniques of deprivation, stimulus, reinforcement, and extinc- 
tion.’** Intelligence and fitness for a job are determined by 
some form of evaluation in Walden Two; Mr. Skinner notes the 
normal spread of I.Q.’s.'*? As noted, Mr. Skinner varies credits 
to get unpleasant jobs done, and as to interesting jobs, like 
doctors, “ ‘Let them know how many places will be available, 
and let them decide.’ ”’'*? However, Mr. Skinner says, “ “There’s 
nothing wrong with hard work and we aren’t concerned to avoid 
it. We simply avoid uncreative and uninteresting work.’ ”’ 
Here, Mr. Aldous Huxley’s Brave New World, though with no 
clear distinction between behavioral engineering and propa- 





121WALDEN Two 96, 97, 107, 111, 117, 119-23, 131, 186; see also SCIENCE 
AND HUMAN BEHAVIOR 156, 191, 192, 207 et seq., 227 et seq., 407; BEYOND 
FREEDOM AND DIGNITY 82 et seq.; at 82: 

Guidance is not as easy as permissiveness, but it is usually easier 
than midwifery, and it has some of the same advantages. One who merely 
guides a natural development cannot easily be accused of trying to 
control it. Growth remains an achievement of the individual, testi- 
fying to his freedom and worth, his ‘hidden propensities,’ and as the 
gardener is not responsible for the ultimate form of what he grows, so 
one who merely guides is exonerated when things go wrong. 

On midwives see note 95 supra about Herophilus; also PLATo, 
THEAETETUS 150-51 (Jowett 3d ed. 1892) where Socrates says: 

Well, my art of midwifery is in most respects like theirs; but differs, 
in that I attend men and not women, and I look after their souls when 
they are in labour, and not after their bodies: and the triumph of my 
art is in thoroughly examining whether the thought which the mind of 
the young man brings forth is a false idol or a noble and true birth. 
And like the midwives, I am barren, and the reproach which is often 
made against me, that I ask questions of others and have not the wit to 
answer them myself, is very just — the reason is, that the god compels 
me to be a midwife, but does not allow me to bring forth. And therefore I 
am not myself at all wise, nor have I anything to show which is the 
ae or birth of my own soul, but those who converse with me 
profit. 
Mr. Skinner cites Mr. Shaw’s THE ADVENTURES OF THE BLACK GIRL IN HER 
SEARCH FOR Gop to show that } gure ne application of behavioral engineering 
is based only on an unskilled conjecture and is to be distinguished from 
the predictability of response in operant conditioning based on scientific 
fact. SCIENCE AND HUMAN BEHAVIOR 50-54. Socrates was also ridiculed as 
impractical in his inability to advise another as to how to avoid paying his 
creditors, or to solve or mitigate the problems of his time in a play. 
ARISTOPHANES, THE CLOUDS. ere must be a deep distinction between 
midwifery and guidance; Mr. Skinner says so. 

122 WALDEN Two 53,127. See notes 56, 57 and 62 supra. But Mr. Skinner 
prefers “a complete survey” to an “incomplete survey” or test in evaluation. 
SCIENCE AND HUMAN BEHAVIOR 199, 200. WALDEN 0 173: 

‘How do you treat a man for a bad case of ‘poor work’?, I asked. 
‘With common sense! Take him off the job. If the boy who has charge 
of collecting eggs breaks too many, give him other work. And the 
same with a Manager. But why condemn him? Or blame him?’ 

128 See note 122 supra; WALDEN Two 53. 

124WALDEN Two 76. 
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ganda, comes into close analogy with Walden Two — Alphas, 
Betas, Gammas, Deltas and Epsilons produced by genetic en- 
gineering and conditioned, classically or operatively or both, 
to submit and accept their jobs. What is interesting to each 
category is not interesting to the others. Conflict is avoided. 
Anyone can leave, or, in Brave New World, be exiled to a place 
full of interesting people, or, if a man is of such morality as to 
be a savage, be placed in a zoo. No aggression, full submission.’ 
Mr. Ehrenzweig says: 
But Plato, having abandoned his ‘Republic’s’ earlier concern with 





125 A, HuxLEy, BRAVE NEW WorRLD 1-38, 77-94, 144, 148, 151, 154, 
163, 165 et seq. (1968 ed). Of course, in Huxley’s World, happiness was 
the goal, with equilibrium, while in Walden Two, eternal experimentation 
toward survival, not equilibrium, is the goal. “‘We’ll settle for the degree 
of happiness which has been achieved in other communities or cultures, 
but we’ll be satisfied with nothing short of the most alert and active group- 
intelligence yet to appear on the face of the earth.’” See WALDEN Two 
209 and 290. See also note 142 infra. Fromm says George Orwell’s writ- 
ings represent contemporary Russia, and Huxley’s Brave New World is the 
United States and Western Europe of today, note 90 supra. But see 
A. Hux.Ley, BRAVE NEW WorLD REVISITED 30 (1958): “That we are being 
propelled in the direction of Brave New World is obvious. But no less 
obvious is the fact that we can, if we so desire, refuse to co-operate with the 
blind forces that are propelling us.” Moreover, in Walden Two there is 
little “pure research,” and Mr. Skinner says: “To go to all the trouble of 
running controls would be to make a fetish of scientific method.” WALDEN 
Two 56, 176. See also note 59 supra. Compare BRAVE NEW WorRLD 153: 
“‘T was a pretty good physicist in my time. Too good — good enough to 
realize that all our science is just a cookery book, with an orthodox theory of 
cooking that nobody’s allowed to question, and a list of recipes that mustn’t 
be added to except by special permission from the head cook.’” Compare 
notes 58, 78, 98 supra and main text referring to them. To repeat, Mr. 
Skinner has set the parameters of his science in much the manner of the 
“cookery book” of Brave New World. On original ideas, SCIENCE AND 
HUMAN BEHAVIOR 254, 255. Compare to such “cookery book”, the Musical 
Banks of EREWHON ch. 15, 114: 
One of these (the one with the Musical Banks) was supposed to be the 
system, and to give out the currency in which all monetary transactions 
should be carried on; and as far as I could see, all who wished to be 
considered respectable, kept a larger or smaller balance at these banks. 
On the other hand, if there is one thing of which I am more sure than 
another, it is that the amount so kept had no direct commercial value in 
the outside world; I am sure that the managers and cashiers of the 
Musical Banks were not paid in their own currency. 
See also SCIENCE AND HUMAN BEHAVIOR at 297-98: 

Many generalizations at the level of the group need not refer to be- 
havior at all. There is an old law in economics, called Gresham’s Law, 
which states that bad money drives good money out of circulation. If we 
can agree as to what money is, whether it is good or bad, and when it is 
in circulation, we can express this general principle without making 
specific reference to the use of money by individuals. Similar generali- 
zations are found in sociology, cultural anthropology, linguistics, and his- 
tory. But a ‘social law’ must be generated by the behavior of individu- 
als. It is always an individual who behaves, and he behaves with the 
same body and according to the same processes as in a nonsocial 
situation. If an individual possessing two pieces of money, one good 
and one bad, tends to spend the bad and save the good — a tendency 
which may be explained in terms of reinforcing contingencies — and if 
this is true of a large number of people, the phenomenon described by 
Gresham’s Law arises. 

It is respectfully submitted that Mr. Skinner did not understand EREWHON, 
although he says he did. WALDEN Two 172, 193, 291; SclENcE AND HUMAN 
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an absolute justice, was satisfied in his ‘Laws’ with an elaborate 
system of posited rules.'*¢ 


Yet Plato does not seem to be in disagreement with Mr. 
Hume, when he says: 


Then, as we have many wants, and many persons are needed to 
supply them, one takes a helper for one purpose and another for 
another; and when these partners and helpers are gathered to- 
gether in one habitation the body of inhabitants is termed a 
State. 


Well then, I will speak, although I really know not how to look 
you in the face, or in what words to utter the audacious fiction, 
which I propose to communicate gradually, first to the rulers, then 
to the soldiers, and lastly to the people. They are to be told that 
their youth was a dream, and the education and training which 
they received from us, an appearance only; in reality during all 
that time they were being formed and fed in the womb of the earth, 
where they themselves and their arms and appurtenances were 
manufactured; when they were completed, the earth, their mother, 
sent them up; and so, their country being their mother and also 
their nurse, they are bound to advise for her good, and to defend 
her against attacks, and her citizens they are to regard as children 
of the earth and their own brothers Some of you have the 
power of command, and in the composition of these he has mingled 
gold, wherefore also they have the greatest honor; others he has 
made of silver, to be auxiliaries; others again who are to be hus- 
bandmen and craftsmen he has composed of brass and iron; and 
the species will generally be preserved in the children. But as all 
are of the same original stock, a golden parent will sometimes have 
a silver son, or a silver parent a golden son. And God proclaims 
as a first principle to the rulers, and above all else, that there is 
nothing which they should so anxiously guard, or of which they are 
to be such guardians, as of the purity of the race. They should 
observe what elements mingle in their offspring; for if the son of 
a golden or silver parent has an admixture of brass and iron, then 





BEHAVIOR 5; BEYOND FREEDOM AND DIGNITY 69. See herein note 57 supra. 
It is not worth sterilizing the earth or man to produce only flowers without 
weeds; the situation where one man’s weed is another man’s flower is the 
only one in which the experimentation required for survival can take 
place. Granted that Mr. Skinner does no more than present a formula 
for the adaptation of man to an age of increasing interdependence enhanced 
by technology, and exchanges individual freedom for group survival, the 
change seems so great as to amount to extinction. The further harnessing 
of aggression to peaceful evolution seems preferable. See notes 32, 59, 120 
supra and main text referring to them. In any event, Gresham’s Law and 
the Musical Banks show how hard it is to keep the lid on tight, as does 
the “cookery book” science of Walden Two and Huxley’s Brave New World. 
See also W. T. Vukovich, The Dawning of the Brave New World — Legal, 
Ethical and Social Issues of Eugenics, 1971 U. IL, L.F. 189, 194. 

Most geneticists agree that natural selection is incapable of main- 
taining a genetically desirable population, given present technology and 
medical science. Society’s ethics will surely demand that medical science 
continue to care for living persons, Given this premise, ‘some consciously 
guided method of reducing the number of clearly deleterious genes in the 
reproducing stream’ must be adopted. 

In short, we are being killed with the sort of kindness which substitutes 
planning for harnessed aggressive competition. 
126 KHRENZWEIG 38, 39. 
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nature orders a transposition of ranks, and the eye of the ruler 
must not be pitiful towards the child because he has to descend in 
the scale and become a husbandman or artisan, just as there may 
be sons of artisans who having an admixture of gold or silver 
in them are raised to honour, and become guardians or auxiliaries. 
For an oracle says that when a man of brass or iron guards the 
State, it will be destroyed. 


And therefore we must consider whether in appointing 
our guardians we would look to their greatest happiness indi- 
vidually, or whether this principle of happiness does not rather 
reside in the State as a whole. But if the latter be the truth, 
then the guardians and auxiliaries, and all others equally with 
them, must be compelled or induced to do their own work in 
the best way. And thus the whole State will grow up in a 
noble order, and the several classes will receive the proportion 
of happiness which nature assigns to them Here then, I said, 
is another order which will have to be conveyed to our guardians: 
Let our city be accounted neither large nor small, but one and self- 
sufficing. ... Education, I said, and nurture: If our citizens are 
well educated, and grow into sensible men, they will easily see their 
way through all these, as well as other matters which I omit; such, 
for example, as marriage, the possession of women and the pro- 
creation of children, which will all follow the general principle 
that friends have all things in common, as the proverb says . 
For good nurture and education implant good constitutions, and 
these good constitutions taking root in a good education improve 
more and more, and this improvement affects the breed in man as 
in other animals. .... You remember the original principle which 
we were always laying down at the foundation of the State, that 
one man should practice one thing only, the thing to which his 
nature was best adapted; — now justice is this principle or a part 
of it. ... Further, we affirmed that justice was doing one’s own 
business, and not being a busybody. 


[A]nd when they have reached fifty years of age, then let those 
who still survive and have distinguished themselves in every action 
of their lives and in every branch of knowledge come at last to their 
consummation; the time has now arrived at which they must raise 
the eye of the soul to the universal light which lightens all things, 
and behold the absolute good; for that is the pattern according to 
which they are to order the State and the lives of individuals, and 
the remainder of their own lives also; making philosophy their chief 
pursuit, but, when their turn comes, toiling also at politics and rul- 
ing for the public good, not as though they were performing some 
heroic action, but simply as a matter of duty. .... our governesses 
too; for you must not suppose that what I have been saying applies 
to men only and not to women as far as their natures can go.'27 

For Plato’s Republic greatly resembles Walden Two in em- 
phasizing environment and anonymity, and in discarding heroes. 


The only difference lies in the use of the word duty; but the 





127 PLATO, REPUBLIC, Bk. II, 369; Bk. III, 414-15; Bk. IV, 421, 423, 
424, 433; Bk. VII, 540 (Jowett ed. 1892). See also note 121 supra. On 
Mr. Hume, see note 3 supra. 
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duty is simply the result of behavioral engineering by a philoso- 
pher rather than a psychologist. In any case, Plato no more 
states a principle of “‘absolute justice” in the Republic than 
does Mr. Skinner in Walden Two. These brave worlds are not 
new, but old.'** 


Mr. Melville in Moby Dick described the rescue of the evil, 
wild Indian, Tashtego, by Queequeg, the friendly cannibal, using 
a form of midwifery, from the spermaceti magazine in the 
Heidelburgh Tun of a sperm whale. In commenting on the 
sweet death of Tashtego had he perished in the fragrant 
spermaceti, Mr. Melville said: 

Only one sweeter end can readily be recalled — the delicious death 
of an Ohio honey-hunter, who seeking honey in the crotch of a 
hollow tree, found such exceeding store of it, that leaning too far 
over, it sucked him in, so that he died embalmed. How many, think 
ye, have likewise fallen into Plato’s honey head, and sweetly per- 
ished there?129 
Apparently there have been psychological speculations on the 
character of Captain Ahab.’ Mr, Fromm, without referring 
to the captain, says: 
Man seems to take justice into his own hands when God or secular 
authorities fail. It is as if in his passion for vengeance he elevates 
himself to the role of God, and of the angels of vengeance. The 


act of vengeance may be his greatest hour just because of this 
self-elevation.1*2 


If vengeance is so related to justice, then let neither phi- 
losopher nor psychologist eliminate aggression. Rather, harness 
aggression through institutions like the adversary system and 
property rights, with the aid of social and private contracts and 
duties, to the maintenance of peace, yet having it ready as a 
source of a response or responses otherwise lost.**? 





128 WALDEN Two 105. See notes 22, 56, 62, 70, 72, 79, 80, 119, 120, 
121, 122 supra. On “7 and gag | in Walden Two, see note 85 
supra. On the size of the community in Walden Two, see note 61 supra. 
On no heroes, see note 120 supra. 

129 H, MELVILLE, Mosy Dick, end of ch. LXXVIII. 

130 MUNN 4938, 716. Of King Ahab, who worshipped Baal, and of his 
greedy and perfidious wife, Jezebel, see 1 Kincs 16:30 et seg. Captain Ahab 
worked for fighting Quaker shipowners, and hunted Moby Dick for ven- 
geance for the loss of his leg. 

131 HUMAN DESTRUCTIVENESS 273. 

182 See notes 118, 119, 120, 121, 125, 128 supra. The inventions of the 
adversary system, property rights, contracts, and duty are as much born of 
necessity as is Plato’s fluid class-state in his Republic. PLATo, REPUBLIC, 
Bk. II, 369. Both Plato and Mr. Skinner agree that tyranny has a demo- 
cratic origin. PLATO, REPUBLIC, Bk. VIII, 562; WALDEN Two 268; see note 
121 supra. Both seem to be advocating a “meritrocracy.” See main text 
referring to note 127 supra, and WALDEN Two 232. et neither has any 
way short of education, environment, behavioral and genetic engineering to 
insure that merit will out. As Mr. Fromm and Mr. Skinner differ on debate 
(note 120 supra), so Plato and Mr. Skinner differ on the dialectical, the 
latter preferring experimentation to reason, although experimentation and 
reason do not seem to be entirely exclusive, one to the other, in Plato. See 
note 21 supra; PLATO, REPUBLIC, Bk. VI, 509, 510, 511. 
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Duty, SELECTION AND FREEDOM 


While the Republic of Plato may somewhat resemble the 
Walden Two of Mr. Skinner, they do seem to diverge in the 
determination of “knowledge.” The dialogue Theaetetus opens 
with a conversation between two friends about the bravery of 
Theaetetus in battle. The servant of one friend reads aloud the 
transcription of a dialogue between Socrates and Theaetetus 
which occurred when the latter was a youth: 

Soc. The simple sensations which reach the soul through the 
body are given at birth to men and animals by nature, but their 


reflections on the being and use of them are slowly and hardly 
gained, if they are ever gained, by education and long experience. 


Soc. Then knowledge does not consist in impressions of sense, 
but in reasoning about them; in that only, and not in the mere 
impression, truth and being can be attained? 

Theaet. Clearly. F 

Soc. Then perception, Theaetetus, can never be the same as 
knowledge or science? 

Theaet. Clearly not, Socrates; and knowledge has now been most 
distinctly proved to be different from perception. 

Theaet. I cannot say, Socrates, that all opinion is knowledge, 
because there may be a false opinion; but I will venture to assert, 
that knowledge is true opinion: let this then be my reply; and if 
this is hereafter disproved, I must try to find another. 

Soc. That is the way in which you ought to answer, Theaetetus, 
and not in your former hesitating strain, for if we are bold we 
shall gain one of two advantages; either we shall find what we 
seek, or we shall be less likely to think that we know what we do 
not know — in either case we shall be richly rewarded. 





Consider the following statement by Mr. Frazier: 

‘To put it as bluntly as possible — the idea of having my own way. 
‘Control’ expresses it, I think. The control of human behavior, Burris. 
In my early experimental days it was a frenzied, selfish desire to domi- 
nate. . . . Eventually I realized that the subjects were always right. 
They always behaved as they should have behaved. It was I who was 
wrong. I had made a bad prediction.’ 

WALDEN Two 288-89. Consider also the following remarks by Mr. 

McClelland: 
It is certainly part of the folklore of science that it represents an at- 
tempt to conquer nature, to dominate it, and bring it under man’s control. . 
Social theorists have noted that the view that man could be more power- 
ful than nature is by no means a common one in history. In fact, the 
usual belief among the peoples of the world, even today, is that nature 
is much more powerful than man (witness floods, droughts, earthquakes, 
and so forth), and that man must somehow placate the gods who control 
nature. It may not seem too far-fetched to assume that it took an 
unusual psychodynamic situation to create in some men the apparently 
irrational belief that they could conquer nature. The blocked aggres- 
sive needs of a few scientists, diverted toward nature, may well have 
fulfilled such an important historic function. 

D. C. McClelland, On the Psychodynamics of Creative Physical Scientists 

ch. 5, 165, 166 in H. E. GruBer, G. TERRELL, M. WERTHEIMER, CONTEMPO- 

RARY APPROACHES TO CREATIVE THINKING (1962) [hereinafter cited as 

CREATIVE THINKING]. 
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He who led the way into the river, Theaetetus, said ‘the 
experiment will show;’ and perhaps if we go forward in the 
search, we may stumble upon the thing which we are looking for; 
but if we stay where we are, nothing will come to light. 

Soc. The profession of the great wise ones who are called orators 
and lawyers; for these persuade men by their art and make them 
think whatever they like, but they do not teach them. Do you 
imagine that there are any teachers in the world so clever as to 
be able to convince others of the truth about acts of robbery or 
violence, of which they were not eye-witnesses, while a little water 
is flowing in the clepsydra? [i.e., water clock. ] 

Theaet. Certainly not, they can only persuade them. 

Soc. And would you not say that persuading them is making them 
have an opinion? 

Theaet. To be sure. 

Soc. When, therefore, judges are justly persuaded about matters 
which you can know only by seeing them, and not in any other way, 
and when thus judging of them from report they attain a true 
opinion about them, they judge without knowledge and yet are 
rightly persuaded, if they have judged well. 

Soc. And yet, O my friend, if true opinion in law courts and 
knowledge are the same, the perfect judge could not have judged 
rightly without knowledge; and therefore I must infer that they 
are not the same. 


Soc. And what we fancied to be a perfect definition of knowledge 
is a dream only. But perhaps we had better not say so as yet, 
for were there not three explanations of knowledge, one of which 
must, as we said, be adopted by him who maintains knowledge to 
be true opinion combined with rational explanation? And very 
likely there may be found some one who will not prefer this but 
the third. 

Theaet. You are quite right; there is still one remaining. The 
first was the image or expression of the mind in speech; the second, 
which has just been mentioned, is a way of reaching the whole by 
an enumeration of the elements. But what is the third definition? 
Soc. There is, further, the popular notion of telling the mark 
or sign of difference which distinguishes the thing in question 
from all others. 

Theaet. Can you give me any example of such a definition? 

Soc. As, for example, in the case of the sun, I think that you 
would be contented with the statement that the sun is the brightest 
of the heavenly bodies which revolve about the earth.133 


133 PLATO, THEAETETUS 186, 187, 200-01, 208. See also BLACKSTONE 
in note 109 supra. Plato’s reduction to absurdity may indicate less of a 
discovery by Copernicus than thought by Mr. Skinner and Mr. Ehrenzweig: 
See SCIENCE AND HUMAN BEHAVIOR at 7: 
The Copernican theory of the solar system displaced man from his 
pre-eminent position at the center of things. Today we accept this theory 
without emotion, but originally it met with enormous resistance. 
See EHRENZWEIG at 145: 
At one time man believed that his earth was the center of the Universe, 
unique in its origin and mission. Building on vague dreams and doubts 
of the past, Copernicus disproved such belief as an illusion. He met a 
revulsion and resistance which, almost an entire century later, was still 
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There follows a reduction of the entire dialogue to absurdity, 
which seems to indicate a method, fallibility, and courageous 
striving. 


Mr. Skinner’s emphasis on experiment seems to have a 
corollary in his finite concept of “knowledge” : 


The functional control exerted by a stimulus enables us to dis- 
tinguish between sensing and certain other activities suggested by 
such terms as ‘seeing,’ ‘perceiving,’ or ‘knowing.’ ‘Sensing’ may 
be taken to refer to the mere reception of stimuli. ‘Seeing’ is the 
‘interpretive’ behavior which a stimulus controls. The term 
‘seeing’ characterizes a special relation between behavior and 
stimuli. It is different from ‘sensing’ just as responding is dif- 
ferent from being stimulated. Our ‘perception’ of the world — 
our ‘knowledge’ of it — is our behavior with respect to the world. 
It is not to be confused with the world itself or with other be- 
havior with respect to the world or with the behavior of others 
with respect to the world. .... The environment, whether public 
or private, appears to remain undistinguished until the organism 
is forced to make a distinction. ... Experiments in which 
organisms are raised in darkness tend to confirm the view that 
discriminative behavior waits upon the contingencies which force 
discriminations. Now, self-observation is also the product of 
discriminative contingencies, and if a discrimination cannot be 
forced by the community, it may never arise. Strangely enough, 
it is the community which teaches the individual to ‘know himself.’ 

Some contingencies involving inner stimulation do not, of course, 
have to be arranged by a reinforcing community . . . But ‘knowl- 
edge’... is particularly identified with the verbal behavior which 
arises from social reinforcement. Apparently, conceptual and 
abstract behavior are impossible without such reinforcement. . . . 
The deficiencies which generate public mistrust lead, in the case 
of the individual himself, to simple ignorance. .... Interoceptive 
stimuli arise mainly in the digestive, respiratory, and circulatory 
systems. . . . These are the principal stimuli to which one reacts 
in ‘feeling an emotion.’ Proprioceptive stimuli, on the other hand, 
are generated by the position and movement of the body in space 
and by the position and movement of parts of the body with 
respect to other parts. We usually respond to stimuli of this sort 
in combination with exteroceptive stimulation from the surround- 
ing environment, and we do not always correctly identify the source 
of stimulation. 





strong enough to force his great disciple Galileo to recant. But we have 
learned to live with the truth, and modern earth-science dates from its 
discovery. We lost an illusion and began to conquer our world. 
See also FARRINGTON 219-20: 
Copernicus, in the sixteenth century, was aware that he was reviving 
the hypothesis of Aristarchus . . . . Cleanthes, the head of the Stoic 
school at Athens, a man devoutly attached to star-worship, who was his 
almost exact contemporary (the two men died old within a year or two 
of one another), expressed the opinion that the Greeks ought to indict 
Aristarchus on a charge of impiety. 
Aristarchus probably lived from 310 to 280 B.C. It is respectfully submitted 
that Socrates or Plato would not have been among those persecuting either 
Aristarchus or Copernicus, but what of the members of Walden Two? See 
notes 78, 118, 119 supra. 
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The contention that a knowledge of history, for example, is 
simply a verbal repertoire does not mean that education is merely 
rote learning. The student comes also to understand the facts of 
history. . . . The individual agrees with a statement about a 
historical event in the sense that he shows a high probability of 
making the statement himself .... But the high probability which 
characterizes agreement or understanding may have many sources; 
knowledge of a given field is coherent and well integrated to the 
extent that these multiple sources of strength are generally consis- 
tent. So far as the present point is concerned, we may note simply 
that the supplementary sources of strength which distinguish 
‘understanding’ from ‘tending to say’ do not require us to modify 
the view that knowledge is a repertoire of behavior. Understand- 
ing is a collateral issue which concerns the variables of which such 
a repertoire is a function.!4] 


‘What is the ‘original nature of man’? I mean, what are the basic 
psychological characteristics of human behavior — the inherited 
characteristics, if any, and the possibilities of modifying them and 
creating others? That’s certainly an experimental question — 
for a science of behavior to answer. And what are the techniques, 
the engineering practices, which will shape the behavior of the 
members of a group so that they will function smoothly for the 
benefit of all? That’s also an experimental question, Mr. Castle 
— to be answered by a behavioral technology. It requires all the 
techniques of applied psychology, from the various ways of keeping 
in touch with opinions and attitudes to the educational and per- 
suasive practices which shape the individual from the cubicle to 
the grave. Experimentation, Mr. Castle, not reason.’}%5 

But Mr. Philip Teitelbaum says: 
Even though we correctly use the experimental method to search 
for ‘facts,’ what we believe firmly today we may well discard 
tomorrow.1*¢ 

Man’s infinite variety of method to attain an infinite variety 
of working hypotheses may be founded in his innate curiosity, 
which may in part stem from the “fact” that eyes, ears, skin, 


muscles, tendons and joints all have far more receptors than 





134 SCIENCE AND HUMAN BEHAVIOR 140, 260-62, 409. See also notes 
137, 140 infra. P 

135 WALDEN Two 175. See notes 9, 1382 supra. Mr. Skinner empha- 
sizes synthesis by prediction, but does not reject direct synthesis (break 
down into components or elements; Plato above), synthesis after fractiona- 
tion or counterexperiment (Plato’s telling the sign of difference), or 
synthesis by model, (Plato’s image or expression of the mind limited by 
Theaetetus to speech). P. TEITELBAUM, PHYSIOLOGICAL PsycHoLoGy 10, 11 
(R. S. Lazarus ed. 1967). Copyright© 1967 by Philip Teitelbaum. Reprinted by 
permission of Prentice-Hall, Englewood Cliffs, New Jersey [hereinafter cited 
as PHYSIOLOGICAL PsyCHOLOGYy]. But Plato, or Socrates, reduces the dialogue 
to absurdity to show man’s infinite variety of method to attain an infinite 
variety of working hypotheses. Either Mr. Skinner recognizes no such 
innate infinite ability of man, or he seeks to retard such ability until man 
is brought to a level of predictable stability which will enable man to cope 
with the technological advances resulting from application by man of such 
infinite ability. See note 102 and main text referring to it. But see 
WALDEN Two 291: “It’s no solution to put the brakes on science until 
man’s wisdom and responsibility catch up.” 

136 PHYSIOLOGICAL PSYCHOLOGY 11. See note 125 supra. 
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there are nerve cells for the sorting and transmission of data to 
the area of the brain which prepares and initiates the appropri- 
ate response or responses. Thus certain cells and parts of organs 
are designed so as to be antagonistic to reception, to inhibit 
reception and to focus. Temporal and spatial summation and mu- 
tual inhibition are thus general characteristics of the somes- 
thetic system.**’ 
The Bible says: 

But I see another law in my members, warring against the law of 

my mind, and bringing me into captivity to the law of sin which 

is in my members.*8 

Assume Fechner’s law or some related principle that sen- 

sation is less in degree as intensity increases applies only to first 
and possibly second order neurons. Assume that Steven’s law 
or some related principle that sensation increases in greater 
degree than the degree of increase in intensity applies only to 
third and possibly to some second order neurons. Then any tool 
increasing human reception in greater detail and avoiding 
spatial and temporal summation and mutual inhibition, would 
result in initial confusion, and rejection or loss of data received 
unless another tool provided for storage of such data or unless 
the organism itself devised another sort of coding of such data 
than that which existed before the discovery of the tool so in- 


creasing reception.’*® We are then born in conflict and shall 
remain in conflict, for every resolution of a conflict leads to an- 
other. Changing the word “conflict” to the word “problem” is 
no more than an exercise in semantics. 


Consider these questions asked by Mr. Teitelbaum: 

Does the stimulus control the animal’s behavior (automatic) or 
does the animal’s behavior control the stimulus (voluntary)? Is 
the act a reflex or an operant? .. . If it is unlearned, stereotyped 
(invariable in form), and is only a consequence of the stimulus, 
it is a reflex. But if the animal can be taught to use any arbitrary 
act or sequence of acts to obtain the stimulus or if the animal 
will actively seek the stimulus and adjust his actions to obtain it 
(as in maze-running), we can be absolutely certain it is not auto- 
matic; it is an operant act, subject to the control of motivational 
states and past learned experience. Exactly the same reasoning 
applies to the medial system where stimulation leads to operant 
behavior which avoids further stimulation. Therefore, these 
systems in the brain are involved in voluntary approach and 
avoidance. 

How are these systems related to the more automatic unlearned 
mechanisms of approach and avoidance? Does stimulation of the 
positive reinforcement system facilitate reflexes of approach such 





187 PHYSIOLOGICAL PSYCHOLOGY 15-52, especially 34, 44; MUNN 112-62. 

138 ROMANS 7:23. 

139 PHYSIOLOGICAL PSYCHOLOGY 44 et seg., on Fechner and Stevens; 
MuNN 140, 141, 
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as sucking or grasping? What relation do these systems have to 
instinctive approach (controlled by internal hormonal states as well 
as external stimuli)? In this respect, it is interesting that lateral 
hypothalamic stimulation, which elicits approach to and ingestion 
of food, is also positively reinforcing; that is, the animal will press 
a bar repeatedly to produce the brain stimulation that ordinarily 
induces him to eat. Why should the animal thus work to make 
himself hungry? Isn’t hunger unpleasant? Or are some forms of 
hunger (appetite) enjoyable? 

If the positive reinforcement system facilitates approach, how 
does it affect avoidance? Perhaps the two systems (approach and 
avoidance) are mutually inhibitory. Does destruction of one of 
them ‘release’ the other from inhibition? We know that medial 
hypothalamic activity inhibits feeding. Destruction of the ven- 
tromedial hypothalamic nuclei leads to hyperphagia, presumably 
through a release of the lateral hypothalamic feeding system. It 
should also release lateral hypothalamic self-stimulation. Bartley 
Hoebel and I have recently shown that it does, supporting the idea 
that the negative (avoidance) system inhibits the positive (ap- 
proach) system. 

We know that infantile reflexes of approach and withdrawal 
disappear as voluntary behavior develops. Do the systems for 
voluntary approach and avoidance develop at the same time? 
Might they be essential to the development of voluntary behavior? 
Would destruction of the positive system retard development of 
voluntary approach, and conversely, would stimulation accelerate 
it? Clearly there are more questions than answers in this area of 
physiological psychology. 


Whatever the final interpretation may be, it is clear that 
any destruction of the nervous system always produces two 
kinds of loss of function: (1) loss of excitatory function — 
as in paralysis after damage to cells responsible for movements, 
or anesthesia after damage to cells involved in sensation; and 
(2) release phenomena — exaggerations of behavior resulting 
from the loss of cells that exercise an inhibitory control over 
excitatory systems in the brain. . . . Presumably, the frontal 
lobes inhibit reflexes of approach, and thereby subject them 
to voluntary control. The parietal areas must inhibit reflexes 
of withdrawal. When these areas are damaged, the voluntary 
controls are destroyed and the primitive mechanisms are once again 
released.1*° 


Mr. Skinner has said that he will not be satisfied with equi- 
librium in Walden Two,’' and consistently prefers predicta- 
bility to any concept of homeostasis: 

The adaptive character of the increase in probability is some- 
times expressed in another way. Deprivation is said to disturb some 
kind of equilibrium which the strengthened behavior tends to 
restore. The tendency of living systems to maintain or restore 
equilibrium, which W. B. Cannon called homeostasis, has been of 





. a PsYCHOLOGY 107, 108, 114; also 61, 67, 79, 81 et seq., 
and 112. 
141 WALDEN Two 290. See also note 125 supra. 
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special interest to physiologists. The notion of equilibrium is 
compatible with a functional analysis, but the two should not be 
confused. A study of equilibrium may enable us to predict the 
direction in which behavior will change as the result of a change 
in an independent variable, but it will not tell us much more. 
Equilibrium is hard to define and even harder to observe and 
measure. A much more clear-cut program is to show how depri- 
vation affects the probability of relevant behavior, and this may 
be done without mentioning equilibrium.'** 


Please consider again Mr. Hume’s thesis that abundance 
would destroy the idea of justice,'** and consider the following 
remarks of Lord Keynes: 


I feel sure that the demand for capital is strictly limited in the 
sense that it would not be difficult to increase the stock of capital 
up to a point where its marginal efficiency had fallen to a very low 
figure. This would not mean that the use of capital instruments 
would cost almost nothing, but only that the return from them 
would have to cover little more than their exhaustion by wastage 
and obsolescence together with some margin to cover risk and 
the exercise of skill and judgment. In short, the aggregate return 
from durable goods in the course of their life would, as in the 
case of short-lived goods, just cover their labour-costs of produc- 
tion plus an allowance for risk and the costs of skill and supervi- 
sion. 


Now, though this state of affairs would be quite compatible 
with some measure of individualism, yet it would mean the 


euthanasia of the rentier, and, consequently, the euthanasia of the 
cumulative oppressive power of the capitalist to exploit the 
scarcity-value of capital. Interest to-day rewards no genuine 
sacrifice, any more than does the rent of land. The owner of 
capital can obtain interest because capital is scarce, just as the 
owner of land can obtain rent because land is scarce 

State will have to exercise a guiding influence on the propensity 
to consume partly through its scheme of taxation, partly by fixing 
the rate of interest, and partly, perhaps, in other ways. Further- 
more, it seems unlikely that the influence of banking policy on 
the rate of interest will be sufficient by itself to determine an 
optimum rate of investment. I conceive, therefore, that a some- 
what comprehensive socialization of investment will prove the only 
means of securing an approximation to full employment; though 
this need not exclude all manner of compromises and of devices 
by which public authority will co-operate with private initiative. 
. If we suppose the volume of output to be given, i.e., to be 
determined by forces outside the classical scheme of thought, 
then there is no objection to be raised against the classical analysis 
of the manner in which private self-interest will determine what 
in particular is produced, in what proportions the factors of pro- 
duction will be combined to produce it, and how the value of the 
final product will be distributed between them. Again, if we have 
dealt otherwise with the problem of thrift, there is no objection 





142 SCIENCE AND HUMAN BEHAVIOR 142. See also notes 119 and 125 
supra; MUNN 331, 332; PHYSIOLOGICAL PsycHoLocy 80, 92, 96. 
143 See note 3 supra. 
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to be raised against the modern classical theory as to the degree 
of consilience between private and public advantage in conditions 
of perfect and imperfect competition respectively. .... Within 
this field the traditional advantages of individualism will still hold 
good. ... They are partly advantages of efficiency — the advan- 
tages of decentralisation and of the play of self-interest. The 
advantage to efficiency of the decentralisation of decisions and of 
individual responsibility is even greater, perhaps, than the nine- 
teenth century supposed; and the reaction against the appeal to 
self-interest may have gone too far. But, above all, individualism, 
if it can be purged of its defects and its abuses, is the best safe- 
guard of personal liberty in the sense that, compared with any 
other system, it greatly widens the field for the exercise of per- 
sonal choice. It is also the best safeguard of the variety of life, 
which emerges precisely from this extended field of personal choice, 
and the loss of which is the greatest of all the losses of the homo- 
geneous or totalitarian state. For this variety preserves the 
traditions which embody the most secure and successful choices 
of former generations; it colours the present with the diversifi- 
cation of its fancy; and, being the handmaid of experiment as well 
as of tradition and of fancy, it is the most powerful instrument 
to better the future For if effective demand is deficient, not 
only is the public scandal of wasted resources intolerable, but the 
individual enterpriser who seeks to bring these resources into 
action is operating with the odds loaded against him. .. 
Hitherto the increment of the world’s wealth has fallen short of 
the aggregate of positive individual savings; and the difference 
has been made up by the losses of those whose courage and initia- 
tive have not been supplemented by exceptional skill or unusual 
good fortune. But if effective demand is adequate, average skill 
and average good fortune will be enough. ... It is certain that 
the world will not much longer tolerate the unemployment which, 
apart from brief intervals of excitement, is associated — and, in 
my opinion, inevitably associated — with present-day capitalistic 
individualism. But it may be possible by a right analysis of the 
problem to cure the disease whilst preserving efficiency and 
freedom.‘ 


Congress enacted an Employment Act in 1946 which pro- 
vides in part as follows: 


The Congress declares that it is the continuing policy and respon- 
sibility of the Federal Government to use all practicable means 
consistent with its needs and obligations and other essential con- 
siderations of national policy, with the assistance and cooperation 
of industry, agriculture, labor, and state and local governments, 
to coordinate and utilize all its plans, functions and resources for 
the purpose of creating and maintaining, in a manner calculated 
to foster and promote free competitive enterprise and the general 
welfare, conditions under which there will be afforded useful 
employment opportunities, including self-employment, for those 
able, willing, and seeking to work, and to promote maximum em- 
ployment, production and purchasing power.1*5 





144J, M. KEYNES, THE GENERAL THEORY OF EMPLOYMENT INTEREST 
AND MONEY, 375-76, 378-79, 380-81 (1935). 
14515 U.S.C. §§ 1021-24. Material following quote included in 15 U.S.C. 
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The bill required the President to submit annually an economic 
report on current levels of employment, production and purchas- 
ing power, together with the levels needed to effectuate the 
conditions set forth in the policy declaration and program for 
carrying out the policy. The bill created a three-member Coun- 
cil of Economic Advisers to assist the President, and a Joint 
Economic Committee of the House and Senate to consider and 
report on the President’s annual economic report. 





$§ 1021-24. See also Comment, G.L.S. Shackle, Keynes and Today’s Estab- 
lishment in Economic Theory: A View, 11 J. Econ, Lit. 516, 517 (1973): 
Investment, then, is free to fall short of what would be needed to fill 

the full-employment saving gap, the gap between full-employment in- 
come and the consumption-spending out of that income. This is the 
kernel of the theory of employment. It leaves one vital question and a 
few subsidiary matters to be cleared up. The vital question is: What 
can positively produce an insufficiency of investment? Its logical 
freedom to differ from saving merely allows us to ask this question, 
but does not answer it. The answer, however, is implicit in the nature 
of the inducement to invest, its dependence on expectations which are 
conjectural and figmental, which depend on ‘confidence’; ‘confidence’ 
which, of all things, is the one we can have least confidence in, which 
bad news, confusing news, or lack of news can wither. The rest is 
mechanism and the answering of questions left open by, for example, 
the denial to the interest-rate of its role of equilibrating thrift and 
productivity. The Multiplier was a piece of mechanism, powerful in 
supporting a case for public works. Liquidity preference destroys the 
hydraulic theories of money and interest, pM shows how and why 
valuations can change without the occurrence of transactions. All this 
is a far cry from smooth and quasi-stable curves or schedules, which 
Keynes paraded on the front of his stage to mask the horrid void of 
indeterminacy and non-rationality at its rear. 

1978) F. A, HAYEK, THE CONSTITUTION OF LIBERTY 280-82 (Gateway 

ed. ‘ 
The development of Lord Keynes’s theories started from the correct 
insight that the regular cause of extensive unemployment is real 
wages that are too high. The next step consisted in the proposition 
that a direct lowering of money wages could be brought about onl 
by a struggle so painful and prolonged that it could not be contemplated. 
Hence he concluded that real wages must be lowered by the process of 
lowering the value of money. This is really the reasoning underlying 
the whole ‘full-employment’ policy, now so widely accepted. If labor 
insists on a level of money wages too high to allow of full employment, 
the supply of money must be so increased as to raise prices to a level 
where the real value of the prevailing money wages is no longer greater 
than the productivity of the workers seeking employment. In practice, 
this necessarily means that each separate union, in its attempt to over- 
take the value of money, will never cease to insist on further increases 
in money wages and that the aggregate effort of the unions will thus 
bring about progressive inflation. ... If the supply of money and credit 
were not expanded, the wage increases would rapidly lead to unemploy- 
ment. But under the influence of a doctrine that represents it as the 
duty of the monetary authorities to provide enough money to secure 
full employment at any given wage level, it is politically inevitable 
that each round of wage increases should lead to further inflation. .. . 
A monetary policy that would break the coercive powers of the unions 
by producing extensive and protracted unemployment must be excluded, 
for it would be politically and socially fatal. But if we do not succeed 
in time in curbing union power at its source, the unions will soon be 
faced with a demand for measures that will be much more distasteful 
to the individual workers, if not the union leaders, than the submission 
of the unions to the rule of law: the clamor will soon be either for 
the fixing of wages by government or for the complete abolition of the 
unions, 
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The experience of Governor William Bradford of Plymouth 
Plantation in 1623 may illustrate the difficulty of preserving 
efficiency and freedom when the light anesthetic of common 
reward changes the response of persons who are the cells of the 
political organism and partially releases the inhibition which 
caused the individual to focus on his need: 

So they began to think how they might raise as much corn as 
they could, and obtain a better crop than they had done, that they 
might not still thus languish in misery. At length, after much 
debate of things, the Governor (with the advice of the chiefest 
amongst them) gave way that they should set corn every man for 
his own particular, and in that regard trust to themselves; in all 
other things to go on in the general way as before. And so as- 
signed to every family a parcel of land, according to the proportion 
of their number, for that end, only for present use (but made no 
division for inheritance) and ranged all boys and youth under 
some family. This had very good success, for it made all hands 
very industrious, so as much more corn was planted than other- 
wise would have been by any means the Governor or any other 
could use, and saved him a great deal of trouble, and gave far 
better content. The women now went willingly into the field, and 
took their little ones with them to set corn; which before would 
allege weakness and inability; whom to have compelled would 
have been thought great tyranny and oppression. 

The experience that was had in this common course and condi- 
tion, tried sundry years and that amongst godly and sober men, may 
well evince the vanity of that conceit of Plato’s and other an- 
cients applauded by some of later times; that the taking away of 
property and bringing in community into a commonwealth would 
make them happy and flourishing; as if they were wiser than 
God. For this community (so far as it was) was found to breed 
much confusion and discontent and retard much employment that 
would have been to their benefit and comfort. For the young men, 
that were most able and fit for labour and service, did repine that 
they should spend their time and strength to work for other men’s 
wives and children without any recompense. The strong, or man 
of parts, had no more in division of victuals and clothes than he 
that was weak and not able to do a quarter the other could; this 
was thought injustice. The aged and graver men to be ranked and 
equalized in labours and victuals, clothes, etc., with the meaner and 
younger sort, thought it some indignity and disrespect unto them. 
And for men’s wives to be commanded to do service for other men, 
as dressing their meat, washing their clothes, etc., they deemed it 
a kind of slavery, neither could many husbands well brook it. Upon 
the point all being to have alike, and all to do alike, they thought 
themselves in the like condition, and one as good as another; and 
so, if it did not cut off those relations that God hath set amongst 
men, yet it did at least much diminish and take off the mutual 
respects that should be preserved amongst them. And would have 
been worse if they had been men of another condition. Let none 
object this is men’s corruption, and nothing to the course itself. 
I answer, seeing all men have this corruption in them, God in 
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His wisdom saw another course fitter for them.'*® 


Mr. Locke, writing in 1690, agreed with what Governor 
Bradford wrote nearly seventy years before: 


The reason why men enter into society is the preservation of 
their property; and the end why they choose and authorise a 
legislative is that there may be laws made, and rules set, as guards 
and fences to the properties of all the members of the society to 
limit the power and moderate the dominion of every part and 
member of the society. For since it can never be supposed to be 
the will of the society that the legislative should have a power to 
destroy that which every one designs to secure by entering into 
society, and for which the people submitted themselves to legis- 
lators of their own making, whenever the legislators endeavor to 
take away and destroy the property of the people, or to reduce 
them to slavery under arbitrary power, they put themselves into 
a state of war with the people, who are thereupon absolved from 
any further obedience, and are left to the common refuge which 
God hath provided for all men against force and violence. When- 
soever, therefore, the legislative shall transgress this fundamental 
rule of society, and either by ambition, fear, folly, or corruption, 
endeavor to grasp themselves or put into the hands of any other 
an absolute power over the lives, liberties, and estates of the 
people, by this breach of trust they forfeit the power the people 
had put into their hands, for quite contrary ends, and it devolves 
to the people, who have a right to resume their original liberty, 
and by the establishment of the new legislative (such as they shall 
think fit) provide for their own safety and security, which is the 
end for which they are in society. What I have said here con- 
cerning the legislative in general, holds true also concerning the 
supreme executor, who having a double trust put in him, both to 
have a part in the legislative and the supreme execution of the law, 
acts against both when he goes about to set up his own arbitrary 
will as the law of the society.147 


Mr. Madison, writing in The Federalist, recognized princi- 
ples of summation and mutual inhibition, not only in the doctrine 
of separation of powers, but in other areas: 

There are two methods of curing the mischiefs of faction: the 
one, by removing its causes; the other, by controlling its effects. 
There are again two methods of removing the causes of fac- 
tion: the one, by destroying the liberty which is essential to its exis- 


tence; the other, by giving to every citizen the same opinions, 
the same passions, and the same interests. 





146 W, BRADFORD, OF PLYMOUTH PLANTATION 1620-1647, at 120-21 (Mod- 
ern Library ed. 1967). For the Mayflower Compact, see 75, 76, 77. 

147 J, LocKE, THE SECOND TREATISE OF GOVERNMENT, AN Essay Con- 
CERNING THE TRUE ORIGINAL, EXTENT AND END oF CiviL GOVERNMENT 
ch, XIX, § 222. Mr. Locke defined Mae to include “lives, liberties, 
and estates.” SECOND TREATISE ch. IX, § 128. He and Dr. Thomas Syden- 
ham searched for facts in each of their smallpox cases to try to discover 
the cause of the disease instead of accepting old theories, and he edited 
Mr. Robert Boyle’s GENERAL HISTORY OF THE AIR after the latter’s death. 
H. R. Penniman, Introduction to J. LOCKE, ON POLITICS AND EDUCATION 3 
(1947). Compare the U.S. Declaration of Independence to the above 
quotation. 
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The latent causes of faction are thus sown in the nature of 
man; and we see them everywhere brought into different degrees of 
activity, according to the different circumstances of civil society. 
. . . But the most common and durable source of factions has 
been the various and unequal distribution of property ... A 
landed interest, a manufacturing interest, a mercantile interest, 
a moneyed interest, with many lesser interests, grow up of neces- 
sity in civilized nations, and divide them into different classes, 
actuated by different sentiments and views. The regulation of 
these various and interfering interests forms the principal task 
of modern legislation, and involves the spirit of party and faction 
in the necessary and ordinary operations of the government... . 
And what are the different classes of legislators but advocates and 
parties to the causes which they determine? .. . Justice ought to 
hold the balance between them. Yet the parties are, and must be, 
themselves the judges; and the most numerous party, or, in other 
words, the most powerful faction must be expected to prevail. .. . 
The apportionment of taxes on the various descriptions of prop- 
erty is an act which seems to require the most exact impartiality; 
yet there is, perhaps, no legislative act in which greater oppor- 
tunity and temptation are given to a predominant party to trample 
on the rules of justice. Every shilling with which they over- 
burden the inferior number, is a shilling saved to their own 
pockets. 

The inference to which we are brought is, that the causes 
of faction cannot be removed, and that relief is only to be sought 
in the means of controlling its effects. 


The two great points of difference between a democracy and 
a republic are: first, the delegation of the government, in the latter, 
to a small number of citizens elected by the rest; secondly, the 
greater number of citizens, and greater sphere of country, over 
which the latter may be extended. 


It must be confessed that in this, as in most other cases, there 
is a mean, on both sides of which inconveniences will be found to lie. 
By enlarging too much the number of electors, you render the 
representative too little acquainted with all their local circum- 
stances and lesser interests; as by reducing it too much, you render 
him unduly attached to these, and too little fit to comprehend and 
pursue great and national objects. The Federal Constitution forms 
a happy combination in this respect; the great and aggregate 
interests being referred to the national, the local and particular 
to the State legislatures. 


Some, who have not denied the necessity of the power of taxa- 
tion, have grounded a very fierce attack against the Constitution, on 
the language in which is it defined. It has been urged and echoed, 
that the power ‘to lay and collect taxes, duties, imposts, and ex- 
cises, to pay the debts, and provide for the common defence and 
general welfare of the United States,’ amounts to an unlimited 
commission to exercise every power which may be alleged to be 
necessary for the common defence or general welfare. No stronger 
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proof could be given of the distress under which these writers 
labor for objections, than their stooping to such a misconstruction. 
.... For what purpose could the enumeration of particular powers 
be inserted, if these and all others were meant to be included in 
the preceding general power? Nothing is more natural nor 
common than first to use a general phrase, and then to explain 
and qualify it by a recital of particulars. But the idea of an 
enumeration of particulars which neither explain nor qualify the 
general meaning, and can have no other effect than to confound 
and mislead, is an absurdity, which, as we are reduced to the 
dilemma of charging either on the authors of the objection or on 
the authors of the Constitution, we must take the liberty of sup- 
posing, had not its origin with the latter. 

The objection here is the more extraordinary, as it appears 
that the language used by the convention is a copy from the 
Articles of Confederation. 


Ambition must be made to counteract ambition. The interest 
of the man must be connected with the constitutional rights of 
the place. It may be a reflection on human nature, that such 
devices should be necessary to control the abuses of govern- 
ment. But what is government itself, but the greatest of all 
reflections on human nature? If men were angels, no gov- 
ernment would be necessary. If angels were to govern men, neither 
external nor internal controls on government would be necessary. 
In framing a government which is to be administered by men over 
men, the great difficulty lies in this: you must first enable the 
government to control the governed; and in the next place oblige 
it to control itself. A dependence on the people is, no doubt, the 
primary control on the government; but experience has taught 
mankind the necessity of auxiliary precautions. 

This policy of supplying, by opposite and rival interests, the de- 
fect of better motives, might be traced through the whole system of 
human affairs, private as well as public. We see it particularly 
displayed in all the subordinate distributions of power, where the 
constant aim is to divide and arrange the several offices in such a 
manner as that each may be a check on the other — that the private 
interest of every individual may be a sentinel over the public 
rights. These inventions of prudence cannot be less requisite in 
the distribution of the supreme powers of the State.148 


Following is an excerpt from the preamble of The Populist 
Party Platform of 1892: 


Our country finds itself confronted by conditions for which 
there is no precedent in the history of the world; our annual agri- 
cultural productions amount to billions of dollars in value, which 
must, within a few weeks or months, be exchanged for billions of 
dollars’ worth of commodities consumed in their production; the ex- 
isting currency supply is wholly inadequate to make this exchange; 
the results are falling prices, the formation of combines and rings, 
the impoverishment of the producing class. We pledge ourselves 





148 THE FEDERALIST, J. MADISON, Nos. 10, 41 and 51 at 130, 131, 132, 
134, 135, 300, 301, 356 (H. M. Jones ed. 1961). See also M. FARRAND, THE 
RECORDS OF THE FEDERAL CONVENTION OF 1787, Vol. 1 at 20; Vol. 3 at 483 
et seq. (1966 ed.). See also notes 61, 86 supra. 
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that if given power we will labor to correct these evils by wise and 
reasonable legislation, in accordance with the terms of our plat- 
form.'*9 


In the absence of legislation such as the Federal Employer’s 
Liability Act*® or the various state workmen’s compensation 
acts,'*' the fiduciary duty of employee to employer and the duty 
of the employer to pay and to provide the employee with a safe 
place to work, including only due care in selection of fellow 
employees without any indemnity owed by employer to employee 
for negligence of fellow employees, was the same regardless of 
the size of the employer.**? 


Mr. William Graham Sumner was of the opinion that a 
process of selection was at work when he said in 1880: 


Liberty, therefore, does not by any means do away with the 
struggle for existence. We might as well try to do away with the 
need of eating, for that would, in effect, be the same thing. What 
civil liberty does is to turn the competition of man with man from 
violence and brute force into an industrial competition under which 
men vie with one another for the acquisition of material goods by 
industry, energy, skill, frugality, prudence, temperance, and other 
industrial virtues. Under this changed order of things the in- 
equalities are not done away with. Nature still grants her rewards 
of having and enjoying, according to our being and doing, but it 
is now the man of the highest training and not the man of the 
heaviest fist who gains the highest reward. It is impossible that 
the man with capital and the man without capital should be equal. 
To affirm that they are equal would be to say that a man who has 
no tool can get as much food out of the ground as the man who 
has a spade or a plough; or that the man who has no weapon can 
defend himself as well against hostile beasts or hostile men as the 
man who has a weapon. If that were so, none of us would work 
any more. We work and deny ourselves to get capital just because, 
other things being equal, the man who has it is superior, for at- 
taining all the ends of life, to the man who has it not.154 


The United States Supreme Court decided that the legisla- 
ture of the State of New York had no police power to enact a 
statute which would interfere with the right of Mr. Lochner 
and any of his employees to enter into a contract that such em- 
ployee would work over 60 hours in one week or over An average 





149 R. D. HEFFNER, A DOCUMENTARY HIsToRY OF THE UNITED STATES 
193 (MENTOR 1963). On the Populists, S. E. Morison and H. S. ComMMAGER, 
2 THE GROWTH OF THE AMERICAN REPUBLIC 383 et seq. (1966). 

15045 U.S.C. 88 51 et seq. 

151 F.g., the current Illinois Act, Itt. Rev. Stat. ch. 48, §§ 138.1 et seq. 
(1972). The first Illinois compensation act was adopted in 1911. R. C. 
Edwards, Workmen’s Compensation: The Need for Reform, 1973 U. Itt. L.F. 
563. Related statutes are also in ILL. Rev. STAT, ch. 48 (1972). 

152 E.g., Farwell v. Boston & W. R. Corporation, 4 Metc. 49, 38 Am. 
Dec. 339 (Mass. 1842), RESTATEMENT (SECOND) oF AGENCY §§ 376, 429, 
432, 474, 492 (1957). 

153 H, S. COMMAGER, LIvING IDEAS IN AMERICA 829 (Harper Colophon 
Books 1967). Apparently, Mr. Herbert Spencer of England shared Mr. 
Sumner’s ideas. 
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10 hours a day. But Mr. Justice Holmes dissented : 
The liberty of the citizen to do as he likes so long as he does not 
interfere with the liberty of others to do the same, which has 
been a shibboleth for some well-known writers, is interfered with 
by school laws, by the Post Office, by every state or municipal 
institution which takes his money for purposes thought desirable, 
whether he likes it or not. The Fourteenth Amendment does not 
enact Mr. Herbert Spencer’s Social Statics. The other day we 
sustained the Massachusetts vaccination law. . . . United States 
and state statutes and decisions cutting down the liberty to con- 
tract by way of combination are familiar to this court. ... Two 
years ago we upheld the prohibition of sales of stock on margins 
or for future delivery in the constitution of California. . . . The 
decision sustaining an eight hour law for miners is still recent. 
. But a constitution is not intended to embody a particular 
economic theory, whether of paternalism and the organic relation 
of the citizen to the state or of laissez faire. It is made for people 
of fundamentally differing views. .. .1*4 


With some few exceptions, the resolution of problems cre- 
ated by collective cooperation has been countered by opposing 
collective cooperation, instead of by abetting the homeostasis 
of the economy with the harnessing of the aggression of the 
individual to an effective remedy for redress.'® 





154 Lockner v. New York, 198 U.S. 45, 75-76 (1905). 

155 See notes 34, 35, 36, 38, 39, 41 supra. See also Bauer v. Sawyer, 8 
Ill. 2d 351, 184 N.E.2d 329 (1956) on spatial, temporal, and economic limi- 
tation of enforcement of a negative covenant, and Rozny v. Marnul, 43 IIl. 
2d 54, 250 N.E.2d 656 (1969) limiting strict liability of surveyor to a rea- 
sonably foreseeable reliant user. There would seem to be an obvious analog 
to the limitation of warranty liability under the three versions of U.C.C. 
§ 2-318. The rapid growth of the law of products liability might be more 
conducive to effective remedial balance if privity were abandoned to U.C.C. 
§ 2-318, if the notice requirement of U.C.C. § 2-607(3) were softened, and 
if the law of warranty preempted the law of strict liability. See Greenman 
v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 18 A.L.R.3d 
1049 (1962), which seems to have been a case of express warranty by 
brochure with no ruling that a notice, given ten and one half months after 
the injury from breach of warranty, was not timely; strict liability there 
was superfluous. Compare Heavener v. Uniroyal, Inc., 63 N.J. 130, 305 
A.2d 412 (1973) with Salvador v. I. H. English of Phila. Inc., 224 Pa. Super. 
377, 307 A.2d 398 (1973), former applying two year tort statute of limi- 
tations, and latter applying U.C.C. §§ 2-318, 2-725. 

There is an echo of the Lochner case in Fuentes v. Shevin, 407 U.S. 
67 (1972), noted in 6 JoHN Mar. J. Prac. & Proc. 139 (1972), which may 
require only a preliminary hearing before seizure in a replevin action, and 
which may not prevent express waiver of such hearing nor repossession by 
peaceful self-help under U.C.C. § 9-503. See Adams v. Southern California 
First Nat. Bk. _-_ F.2d ___ (9th Cir., October 4, 1973); Johnson v. Asso- 
ciates Finance, Inc., 365 Fed. Supp. 1380 (S.D. Ill., November 15, 1973). 
Standards of good faith and unconscionability are better suited to delineate 
duty and right in such cases than is due process, 

The National Labor Relations Act (29 U.S.C. §§ 141 et seq.), Fair 
Labor Standards Act (29 U.S.C. §§ 201 et seq.), Social Security Act (42 
U.S.C. ch. 7; 26 U.S.C. Subtitle A, ch. 2; Subtitle C, chs. 21, 23 and 25; 
Subtitle F), Unemployment Insurance (42 U.S.C. §§ 501 et seq.; 26 U.S.C. 
$$ 3301 et seq.), and many other federal and state programs of a similar sort 
(see Int, Rev. Stat. ch. 48 generally) not only regulate employment and 
working conditions, but also tend toward provision of minimum subsistence. 
See R. Hooker, THE LAWs oF ECCLESIASTICAL Po.ity, Bk. I. ch. X, § 2: 

All men desire to lead in this world a happy life. That life is led most 
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While it may be that due process sets higher standards of 
living for persons committed than for those of us outside,’** 
Wyatt v. Stickney shows that Mr. Skinner may not rely on cases 
which hold that Congress determines whether to expend funds 
for the general welfare and to what degree, as also deciding that 
the power to confer or withhold unlimited benefit is not the 
same as the power to coerce or destroy.**’ 





happily, wherein all virtue is exercised without impediment or let... . 
But inasmuch as righteous life presupposeth life; inasmuch as to live 
virtuously it is impossible except we live; therefore the first impediment, 
which naturally we endeavor to remove, is penury and want of things 
without which we cannot live, 
Such acts seem to foster counter-cooperation except insofar as they pertain 
to subsistence. See also the cooperatives in note 65 supra. 

The logical evolution of “no fault’? auto insurance is the disappear- 
ance of tort law which may eliminate harnessed aggression to be replaced 
by fees, fines, strict license requirements, and extension and _ intensifi- 
cation of government as opposed to private actions. G. W. R. Palmer 
and E. J. Lemons, Toward the Disappearance of Tort Law — New Zea- 
land’s New Compensation Plan, 1972 U. It. L.F. 6938. This may be even- 
tually a regression to the era preceding the action of trespass and the 
Assize of Novel Disseisin. See J. D. Fuchsberg in 1967 U. ILL. L.F. 565, 
574 


Arbitration is a process related to the judicial adversary proceeding, 
but courts may allow litigation to proceed and stay arbitration. See ILL. REv. 
Stat. ch. 10, $88 101 et seg.; 9 U.S.C. 8§ 1-14 and J. E. Souk, Arbitration or 
Litigation? United States District Court Orders Resolving the Issue Should 
Be Appealable under 28 U.S.C, § 1292, 1973 U. ILL. L.F. 338. Whether 
stayed or not, arbitration is a form of harnessing aggression within the 
parameters of a civilized society, and not so deleterious to evolution as the 
entire displacement of rational, correlative duty and right. 

There are some instances where an agent’s duty to give information to 
his eux may conflict with a public duty to withhold such information 
until it is widespread. RESTATEMENT (SECOND) OF AGENCY § 381; 15 
U.S.C. §78j(b); J. Rapp and A. M. Loeb, Tippee Liability and Rule 10b-5, 
1971 U. Iu. L.F. 55; C. J. Cobine, Elements of Liability and Actual Damages 
in Rule 10b-5 Actions, 1972 U. ILL. L.F. 651. See also Faberge, Inc., 
S.E.C. Release No. 10174 (May 25, 1973), C.C.H. Fed. Sec. L. Rep. 
(Current) 179, 378 noted in 62 ILL, B.J. 221 (1973). Carried to an extreme, 
such restrictions on private duty could be deleterious to the extent of re- 
quiring Mr. Skinner’s ultimate solution, but it is still possible to recover 
the homeostasis of Mr. Hume and of Mr. Madison. There is a rough 
analogy from these insider-tippee cases to the U.C.C.’s limiting liability, 
yet enabling ready recovery under warranty, good faith, and unconsciona- 
bility doctrines. Debt should be similarly regulated, but not abolished after 
incurred, in the absence of bankruptcy. R. E. Speidel, Enforcing Security 
Interests in Consumer Goods: Some Notes on the Vicious Cycle, 7 U. Ricu. 
L. Rev. 187 (1972). 

Apart from the above, there are many statutes and regulations on 
credit, consumer products, and combinations or acts in restraint of trade, 
and employment and working conditions which are directed to maintenance 
of duty and right in the manner of the “mean” suggested by Mr. Madison, 
without the extreme of “survival of the fittest” which, strangely, both Mr. 
Skinner and Mr, Sumner adopt, though with such different ends. Query 
whether government procedures of budget, taxation, and expenditure hit 
Mr. Madison’s problem of political apportionment, but avoided his “mean” 
solution? 

156 See notes 1, 132, 142 supra. 

157 United States v. Butler, 297 U.S. 1 (1936); Steward Machine Co. v. 
Davis, 301 U.S. 548 (1937) ; BEYOND FREEDOM AND DIGNITY 35-36. See also 
City of New York v. Richardson, 473 F.2d 923 (2d Cir. 1973) holding that 
the Social Security Act (42 U.S.C. §§ 301 et seg.) in making federal funds 
available on matching fund basis for public assistance programs does not 
render Act unconstitutional under Amend, 5, 9, 10 or 14 nor under Art. I, 
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Does Mr, Skinner really mean to equate us all with people 
whom Dr. Erasmus describes in the following passage : 


And now, by the immortal Gods! I think nothing more happy 
than that generation of men we commonly call fools, ideots [sic] 
lack-wits and dolts; splendid Titles too, as I conceive ’em. I’le tell ye 
a thing, which at first perhaps may seem foolish and absurd, yet 
nothing more true. And first they are not afraid of death; no 
small evil, by Jupiter! They are not tormented with the con- 
science of evil acts; not terrify’d with the fables of Ghosts, nor 
frighted with Spirits and Goblins. They are not distracted with 
the fear of evils to come, nor the hopes of future good. In short 
they are not disturb’d with those thousand of cares to which this 
life is subject. They are neither modest, nor fearful, nor ambi- 
tious, nor envious, nor love they any man. And lastly if they 
should come nearer even to the very ignorance of Brutes, they 
could not sin, for so hold the Divines.'** 





§ 8, {1 on theory that local governments are coerced into sharing in fiscal 
responsibility for public assistance. See notes 1, 119 supra. 

158), ERASMUS, THE PRAISE OF FoLLy 150-51 (Walter J. Black ed. 
1942). See note 12 supra. EHRENZWEIG at 230 et seq. criticizes the test 
of responsibility as criterion for punishment, and, at 231-41, admits punish- 
ment to be an effective deterrent to “post-oedipal crimes” not requiring the 
offender to overcome Freudian repressed desires, but not to “oedipal 
crimes” such as “killing” which requires overcoming strongest repression, 
saying that any other course would be irrational retribution founded in 
aggression and vengeance. See note 23 supra on Mr. Ehrenzweig’s similar 
criticism of tort law, but see also notes 129, 130, 132 supra. ILL. REv. 
Stat. ch. 91%, § 9-6: 

If any person is finally found to be in need of mental treatment or 
mentally retarded, the court, as part of the hearing shall consider the 
alternative forms of care or treatment which are desirable for and 
— to the patient, including but not limited to hospitalization. .. . 
-11: 
‘Person In Need of Mental Treatment,’ when used in this Act, means 
any person afflicted with a mental disorder, not including a person who is 
mentally retarded, as defined in this Act, if that person, as a result of 
such mental disorder, is reasonably expected at the time the determination 
is being made or within a reasonable time thereafter to intentionally or 
unintentionally physically injure himself or other persons, or is unable 
to care for himself so as to guard himself from physical injury or to 
provide for his own physical needs. This term does not include a person 
whose mental processes have merely been weakened or impaired by 
reason of advanced years. 
§ 1-12: 
‘Mentally Retarded and Mental Retardation,’ refer to subaverage general 
intellectual functioning generally originating during the developmental 
period and is associated with impairment in ceniien toleaten. Impaired 
adaptive behavior may be reflected in delayed maturation or reduced 
learning ability or inadequate social adjustment. 
§ 10-6 makes the writ of habeas corpus available in such cases. § 12-1 
requires every patient to have “adequate and humane care and treatment.” 
§ 14-1 provides for judicial review of “a final administrative decision of the 
Department” of Mental Health. On care and treatment in state institu- 
tions, see § 100-7. On assignments for educational or training purposes, 
see § 100-33.1. 

ILL. REv. STAT. ch. 38, § 6-2: 

(a) A person is not criminally responsible for conduct if at the time 
of such conduct, as a result of mental disease or mental defect, he lacks 
substantial capacity either to appreciate the criminality of his conduct 
or to conform his conduct to the requirements of law. (b) the terms 
‘mental disease or mental defect’ do not include an abnormality mani- 
fested only by repeated criminal or otherwise anti-social conduct. 

There ought to be some legislative or judicial attempt to integrate grounds 
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It is also possible that Mr. Skinner is warning us of an 
oncoming variant application of Gresham’s law if we fail to 
go back to his Walden Two, for the Employment Act of 1946, 
an engine of fiscal and monetary power, has made money so 
“bad” as to drive it toward the level of Erewhon’s musical bank 
currency, while political power has become the currency of the 
world.’** Mr. Daniel Bell has correctly stated: 


In other words, the corporation may be a private enterprise in- 
stitution, but it is not really a private property institution. (If the 
assets of the enterprise are primarily the skill of its managerial 
employees, not machinery or things — and this is preeminently 
true in the science-based industries, in communications, and in the 
so-called ‘knowledge industries’ — then property is anyway of lesser 
importance.) And if ownership is largely a legal fiction, then 
one ought to adopt a more realistic attitude to it. One can treat 
stockholders not as ‘owners’ but as legitimate claimants to some 
fixed share of the profits of a corporation — and to nothing more. 


In the past, there was an ‘unspoken consensus,’ and the public 
philosophy did not need to be articulated. And this was a 
strength, for articulation often invites trials by force when im- 
plicit differences are made manifest. Today, however, there is 
a visible change from market to non-market political decision- 
making. The market disperses responsibility: the political center 
is visible, the question of who gains and who loses is clear, and 
government becomes a cockpit.'® 





for civil involuntary commitment with the defense of insanity; see State v. 
Clemons, 110 Ariz. 79, 515 P.2d 324 (1973). Analysis solely on the basis of 
Freudian concepts such as those applied by Mr. Ehrenzweig seems inade- 
quate. But the test of likelihood of harm is criticized by Justice Flaschner as 
inadequate definition capable of such judicial interpretation as would put 
“the heat” on judges, for example in the case of an exhibitionist. See note 1 
supra citing article by Justice Flaschner, ILL. Rev. Stat. ch. 38, § 6-2(b) 
above, and § 11-9 on Public Indecency. At least, a judge is as reasonable as a 
psychologist or psychiatrist, though perhaps not as focused on the patient. C. 
Fleetwood, Recent Developments in Criminal Insanity Tests, 1966 U. ILL. 
L.F. 1116. See People v. Misevic, 32 Ill. 2d 11, 203 N.E.2d 393 (1964), 
cert, denied, 380 U.S. 963 (1965). But see provisions for determination of 
competency of defendant and for his commitment if determined incompetent, 
Inu. Rev. STAT. ch. 38, § 1005-2-1: 
(a) for the purposes of this Section a defendant is unfit to stand trial or 
be sentenced if, because of a mental or physical condition, he is unable: 
(1) to understand the nature and purpose of the proceeding against him: 
or 
(2) to assist in his defense. 

Upon becoming competent, defendant, so committed but later sen- 
tenced after proceedings resumed, is to be credited with time of commitment 
period. Inu, Rev. Stat. ch. 38, § 1005-2-2. 

Hence, there are at least three sets of tests on responsibility in Illinois, 
apart from the “reasonable man.” 

Contract is older than feudalism and is used by Mr. Skinner in 
WALDEN Two. See notes 22, 47, 53, 56 supra. Shall we say that remedies 
for breach of contract involve any more punishment than leaving Walden 
Two, after working for credits, with no more than the few possessions 
brought in? All form contracts are not the sort of adhesion contracts 
described by Mr. Ehrenzweig, see notes 41, 52 supra. 

159 See notes 125, 135, 144, 145 supra. 

160), BELL, THE COMING OF THE POST-INDUSTRIAL SocIETY 294-95 
(1st ed. 1973). Copyright © 1973. Reprinted by permission of Basic Books 
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Mr. Dostoyevsky wrote of a Grand Inquisitor of Seville 
who, at a Second Coming, took Christ prisoner and said: 
Doest Thou know that the ages will pass, and humanity will 
proclaim by the lips of their sages that there is no crime, and 
therefore no sin; there is only hunger? . . . No science will give 
them bread so long as they remain free. 


And if it is a mystery, we too have a right to preach a mystery, 
and to teach them that it’s not the free judgment of their hearts, 
not love that matters, but a mystery which they must follow blindly, 
even against their conscience. ... We have corrected Thy work 
and have founded it upon miracle, mystery and authority. 


I left the proud and went back to the humble, for the happiness of 
the humble. ... To-morrow I shall burn thee. Dixi.?® 
One Longinus, who probably lived and wrote in the first 

half of the first century A.D., said this of himself and others of 
his time: 

No; perhaps for such as we, it is better to be ruled than to be 

free, since once our greed for ill-gotten gain were let loose, as 

from a prison, against our neighbors, it would inundate the whole 

inhabited earth with ill. 

And in general .. . the natures of the men born in these days 
have an indolence of spirit that is all-consuming, in which indolence 
all of us save a few spend their lives, working at a task or taking 
it up only to get praise or pleasure, and never doing so for that 
conferring of benefits on others, which deserves our ardent efforts 
and men’s honor.'® 

But the response obtainable by free persons who allow the 
best of them to perform is the greatest advantage known, and it 
is the duty of each one of us to find what is her or his best 
repertoire, and to perform, including in such performance, the 
selection of the most capable among us. No principle was ever 
harder to apply. No application was ever more required. 

As Mr. Bell says: 


But what does not vanish is the duplex nature of man himself 
— the murderous aggression, from primal impulse, to tear apart 
and destroy; and the search for order, in art and life, as the bend- 
ing of will to harmonious shape. It is this ineradicable tension which 
defines the social world and which permits a view of Utopia that 
is perhaps more realistic than the here-and-now millenium on 
earth that modern man has sought. Utopia has always been 
conceived as a design of harmony and perfection in the relations 
between men. In the wisdom of the ancients, Utopia was a 
fruitful impossibility, a conception of the desirable which men 





Inc. [hereinafter cited as BELL]. 

161, DOSTOYEVSKY, THE BROTHERS KARAMAZOV, Pt. Two, Bk. Five 
ch. 5, 262, 266, 269, 270 (Modern Library, C. Garnett transl.) 

162 LONGINUS, ON THE SUBLIME ch. 44 (Translated by Benedict Einar- 
son). See EHRENZWEIG 178 in his note 68. 
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should always strive to attain but which, in the nature of things, 
could not be achieved. And yet, by its very idea, Utopia would 
serve as a standard of judgment on men, an ideal by which to 
measure the real. The modern hubris has sought to cross that 
gap and embody the ideal in the real; and in the effort the 
perspective of the ideal has become diminished and the idea of 
Utopia has become tarnished. Perhaps it would be wiser to return 
to the classic conception.'® 
Mr. Skinner at one point rejects equilibrium as an unworthy 
goal,’** and at another point says equilibrium “is hard to define 
and even harder to observe and measure.”’® Mr. Skinner also 
would discard aggression as a destructive emotion,’ and would 
have the Board of Planners and Managers anonymously lead 
experiments without reason.’** If this comes to pass we shall 
be left without a scale and without a sword, but allowed to keep 
the blindfold. 


While justice and equilibrium are hard to measure, hard to 
discern, and subject to human, fallible search, who ever said 
that the search would be easy? The “happiness” of the Declara- 
tion of Independence seems to have been more related to homeo- 
stasis than ecstacy, which derives from a Greek word meaning 
“to put out of place, derange.”?** The confusion wrought by the 
increased reception of the new tools of industry, economics, and 





163 BELL 488-89. For a possible alternative, see F. A. HAYEK, THE 
ROAD TO SERFDOM (1965), at 13, 70, 144 and 183, discussing Lord Acton. 
See notes 114, 115, 116 supra. For another possible alternative, see B. 
BETTELHEIM, THE INFORMED HEART, reprinted in J. KaTz, J. GOLDSTEIN & 
A, —_ DERSHOWITZ, PSYCHOANALYSIS, PSYCHIATRY AND LAW (lst ed. 1967), 
at 195: 

Those who give in to it,.who have withdrawn all vital energy from 
the world, can no longer act with initiative, and are threatened by it in 
others. They can no longer accept reality for what it is; having grown 
infantile, they see it only in the infantile perspective of a wishful denial 
of what is too unpleasant, of a wishful belief in their personal immor- 
tality. ... When Lengyel and many other prisoners were selected to be 
sent to the gas chambers, they did not try to break away, as she success- 
fully did. Worse, the first time she tried it, some of the fellow prisoners 
selected with her for the gas chambers called the supervisors, telling 
them she was trying to get away. ... I believe they did it because they 
had given up their will to live... .. As a result they now identified more 
closely with the S.S. who were devoting themselves to destruction, than 
to those fellow prisoners who still had a grip on life and hence managed 
to escape death. 

Copyright © 1967 by The Free Press, a division of the MacMillan Co. 
Reprinted by permission of the MacMillan Co. 

EHRENZWEIG at 56 says Mr. Kelsen’s positivism was not chargeable with 
the rise of Nazism. Two more alternatives: A Brave New World such as 
Walden Two, or the adaptability and resiliency of Charles-Maurice de 
Talleyrand-Perigord. 

164 WALDEN Two 290. 

165 See note 142 supra. 

166 See notes 67, 68, 69, 182 supra. 

167 See notes 78, 125 supra; WALDEN Two 175: “Experimentation. 

. not reason.” 

168 See note 125 supra. H. M. Jones, THE PurRsuIT OF HAPPINESS 4 
and at 9 (Harvard Univ. Press 1953), quoting Mr. George Mason, and at 
164, 165 paraphrasing Mr. Thomas Jefferson. 





82 The John Marshall Journal of Practice and Procedure [Vol. 7:26 


science, including psychology, may yet be defined as just another 
problem inherent in man’s innate summation and mutual inhi- 
bition, to be resolved by man’s realization of his limitations and 
of his ability to use such new tools to conquer any environment. 
For example, to use a computer to beat a chessmaster using an- 
other computer.’* The “mean” is the thing. Mr. Madison was 
right.'7° 





169 See note 120 supra. 
170 See note 148 supra. 





NEW ANSWERS TO AN OLD PROBLEM: 
THE EXTRAJUDICIAL STATEMENT IN 
CONSPIRACY-TYPE PROSECUTIONS 


by MELVIN B. LEwIs*? 


INTRODUCTION 


In 1934, Clarence Darrow rendered a memorable admoni- 
tion: 
If there are still any citizens interested in protecting human 
liberty, let them study the conspiracy laws of the United States.! 
In 1957, the Supreme Court of the United States, with some 
asperity, reminded the prosecutorial agencies that it had “re- 
peatedly warned that we will view with disfavor attempts to 
broaden the already pervasive and wide-sweeping nets of con- 
spiracy prosecutions.” 


Today, a scant ten years before 1984, and notwithstanding 
Bruton,’ no lawyer defending a conspiracy case could ask for a 
more singular advantage than to be permitted to practice under 
the doctrines with whose unfairness the Supreme Court expressed 
impatience in 1957. To be governed by the rules which Darrow 
thought onerous would mark a meaningful advance for the cause 
of civil liberties. 


It would be nothing more than an exercise in supercilious 
pedantry to cite to criminal defense lawyers the numerous 
doctrinal perversions which have arisen under the rubric of 
“conspiracy.” <A gentle reminder of the existence of the “slight 
evidence” formula should suffice to evoke rueful shudders of 
recognition. Routinely, citizens are judged guilty of having 
conspired with people whom they never imagined to exist, on 





*LL.B., agp 2 J.D., The John Marshall Law School. Mr. Lewis is a 


teacher at The John Marshall Law School as well as a member of the 
Advisory Board for the Illinois Institute for Continuing Legal Education 
and Legislative Chairman and Editorial Director of the National Association 
of Criminal Defense Lawyers. 

t This article will appear in For the Defense, the quarterly publication 
of the National Association of Criminal Defense Lawyers, and is here 
printed pursuant to arrangement between the NACDL and The John Mar- 
shall Law School. This article reflects the editorial viewpoint of the 
NACDL. The legal editorial work of the NACDL is performed at The 
John Marshall Law School under Professor Lewis’ direction. Readers 
interested in obtaining further materials prepared from the standpoint of 
the practicing criminal defense lawyer should contact the NACDL, P.O. Box 
12964, Austin, Texas 78711. 


1C, DARROW, THE Story oF My Lire, 64 (1934). 
2 Grunewald v. United States, 353 U.S. 391, 404 (1957). 
3 Bruton v. United States, 391 U.S. 123 (1968). 
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evidence which would have been rejected by Star Chamber, 
followed by jury instructions which would have been deemed 
unfair at a Klan meeting. 


The defense bar must bear its share of blame for these 
developments. Law is not made by judges alone. A judicial 
decision is always the product of a group effort. The group 
consists of the judge(s) and the contending lawyers. Estab- 
lished precedent is almost always a factor but almost never the 
only factor in the decision. Of equal importance are the skill and 
bias of the judge; the voice of the public, heard in the courtroom 
through the press and special interest groups; and the ability, 
resourcefulness, dedication, and persuasiveness of the lawyers. 


In that latter respect, the defense bar has largely failed. 
Too many crucial cases have been handled by dilettantes, by 
sincere and capable appointed counsel working outside their 
fields of specialty, and by lawyers whose efforts reflected the 
payment of uninspiring fees, On too many occasions, a com- 
pletely atomistic defense bar, composed of the world’s most 
uncompromising individualists, has presented test cases against 
a viscerally repugnant factual background which would have 
challenged the objectivity of a computer. Predictably, in such 
cases the courts’ determinations of the defendant’s rights have 
reflected a preoccupation with his wrongs. 


A defense lawyer contributes to the problem every time he 
approaches a conspiracy case on the assumption that, in the 
aspect of vicarious declarations, all prosecutions are funda- 
mentally alike; that all statements are governed by the same 
principles; and that the fundamental wrong is the admission of 
hearsay, so that the hearsay objection becomes the appropriate 
response. None of these assumptions is tenable, and each of 
them is largely responsible for the degenerative effect of con- 
spiracy law upon individual rights. 


Against that dismal effort, the prosecutive machinery has 
mounted a coordinated attack which has moved steadily and 
implacably forward on every front. Carefully selecting its test 
cases, its judicial forums and its personnel, it has made intelli- 
gent presentations which have been broadly accepted by the 
courts, the legislatures and the public. Each victory provides 
a platform from which the next attack is prepared. 

Accordingly, the prosecution scores repeated breakthroughs. 
Spokesmen for individual liberties — and for better or worse, 
that is what we are — stand by impotent, little more than 
spectators, as one right after another falls before the snowball 
advance of “law and order.” With each passing year, the job 
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of the defense lawyer comes more and more to resemble that of 
the nurse attending the terminal patient, a mere observer lacking 
the power to heal, but following through the ritual and making 
the patient as comfortable as possible while he progresses along 
the inevitable course. 

There are many things that can be done to ameliorate the 
oppressive qualities of the conspiracy doctrine. But just as the 
doctrine developed gradually, so must the remedial measures. 

I propose no panacea. But I do propose a step which I 
believe will be a meaningful one, It is necessarily something of 
a departure from present practice. But listen, anyway. That’s 
only fair. 

On the other end, proponents of prosecutive theories can 
always find listeners. Even the Assistant U.S. Attorney in 
Chicago who came up with the notion that Rule 16* requires 
pre-trial disclosure only of the defendant’s answers given in 
response to interrogation, but not of the questions which evoked 
those answers, found someone willing to listen. And now his 
appreciative audience includes two District Judges.® 


THE PROBLEM 


The following sequence is all too poignant to the criminal 
defense lawyer. 

The client is on trial for conspiracy to violate the narcotics 
laws. An addict takes the stand as a prosecution witness and 
testifies that he went to a third person to obtain heroin. He had 
a conversation with the seller. The prosecutor asks the witness 
to relate that conversation. The defense lawyer objects that 
the conversation is inadmissible hearsay. The objection may 
take the form of a claim that the evidence has not properly 
linked the client to the transaction. The trial judge overrules 
the objection, perhaps on the basis of a promise by the prose- 
cutor to provide the necessary linkage by subsequent testimony. 

The witness proceeds to testify that the seller told him he 
would have to get the heroin from the client; that the seller left, 
and returned shortly, saying that he had obtained the heroin 
from the client, and mentioning certain financial demands by 
the client; and that the witness and the seller then discussed the 
greedy propensities of the client and his shadowy, unnamed 
associates. 

At this point, the client has A PROBLEM. And the problem 
is compounded by the fact that a reviewing court will almost 
certainly say that the evidence was properly admitted. 

4Fep. R. Crim. P. 16. 


5 See United States v. Capra, 72 CR 907 (7th Cir. 1972); United States 
v. Rivers, 73 CR 627 (7th Cir. 1978). 
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If the defense lawyer is particularly eloquent and persuasive 
in his objection, he may win a concession, particularly in a 
multiple-defendant case: the judge may admit the evidence 
subject to later connection with the client. In that case, al- 
though he does not know it yet, the client has AN EVEN WORSE 
PROBLEM. For inevitably, the time will come when the judge will 
instruct the jury that the prosecution evidence has connected 
the client with the conversation, so that the conversation is now 
properly to be considered against him, subject to some incom- 
prehensible philosophical propositions. The reader need only 
look at the instruction given in United States v. Allegretti® to 
get an idea of the extent of the client’s difficulty. A not-guilty 
verdict is not even a theoretical possibility in any trial in which 
such an instruction is given. For all practical purposes, the 
instruction advises the jury that the defendant is guilty. 

And the client, through counsel, asked for it. He made the 
wrong objection. 

His only consolation is that everybody does it. 


THE SOLUTION 


Obviously, there is no single answer to the many problems 
caused by the basic unfairness of the conspiracy-type prosecu- 


tion. But there is one obvious step that we should all take as 
quickly as possible, to rectify past shortcomings which have 


6340 F.2d 254 (7th Cir. 1964). 

In the discussion of conspiracy cases, it is often difficult to distinguish 
between satire and scholarship. In the middle of the trial, the Allegretti 
jury received the following instruction (340 F.2d 243, 245) which was 
approved by the Seventh Circuit en bane (340 F.2d 254, 256): 

Ladies and gentlemen, will you once give me your attention: 

From time to time objections have been made by defendants to 
testimony as to acts, conversations, and statements, had or made by one 
or more of the defendants, but out of the presence of the other defen- 
dants. Whenever such objections have been made, I have reserved my 
ruling thereon, upon the Government’s avowal to connect up such 
testimony. 

I now rule that the Government has sustained its avowed burden, 
and has shown to the satisfaction of the Court that a connection does 
exist between each such act, conversation and statement and the several 
defendants. (emphasis supplied) [by the court]. 

At this time, therefore, I overrule each objection as to which my 
ruling was reserved from time to time as such objections were made; 
and I now rule that the testimony relating to the acts, conversations 
and statements by the several defendants and in each such instance 
is admissible and admitted as evidence against all of the defendants 
whether or not each was present when such acts were done, such con- 
versations were had or such statements were made. 

I therefore instruct you that you may consider the testimony of the 
character above mentioned as evidence against suck other defendants 
who were not then present, as well as against those defendants who are 
shown by the testimony to have been then present and participating in 
such arguments, statements, and conversations. 

Now, of course, this ruling is in regard only to the matters which 
the Court reserved from time to time... . 
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contributed significantly to the expansion of the so-called 
conspirator exception to the hearsay rule.” 

In short, we must recognize the severe limitations of the 
hearsay objection, and stop using it as a matter of instinct. 
There are relatively few situations in which it is helpful, and 
many in which it is harmful. 

Object to the third-party statement on the proper ground — 
which is seldom hearsay — if an objection is necessary and 
appropriate. If not, make no objection whatever. 

Wonderful things will happen to you. 

The prosecution may still win the case, but at least you 
won’t lose it. 

And the odds against you are reduced substantially. 


THE RATIONALE 


The foregoing advice will sound like heresy to many ex- 
perienced lawyers. In conspiracy-type prosecutions involving 
vicarious accountability, the stock objection of lack of connection 
with the client, which effectively translates to the hearsay ob- 
jection, is second nature to the defense lawyer. 


But in most cases, it is a move which either accomplishes 
nothing, or which has a destructive effect on the defense position. 


With your indulgence, let us revert momentarily to the 
basic principle underlying the admissibility of vicarious declara- 
tions. They are admitted because, in theory, they are state- 
ments effectively made by the client himself through the mouth 
of his agent, the actual declarant. That agency is established 
when it is shown that the client joined with the declarant 
in a plan to commit a crime, or that he solicited or aided 
the declarant in such an endeavor. For convenience, we will 
use the generic term “conspiracy” to cover all these situations. 

The hearsay objection urges that the statement of the 
declarant is inadmissible against the client, because the client 
was not present when it was uttered. But that objection has 
no validity whatever if the client authorized the declarant to 
make the statement. 

The law says that the client did exactly that if the prosecu- 
tion can present any evidence tending to indicate that the client 
conspired with the declarant to commit a crime and if the 
making of the declarant’s statement tended to further the 
criminal venture. In most cases, that is nothing but a fiction. 
Perhaps some day, we will be able to replace it with honesty. 
If the “agency” concepts of criminal law were applied in the 
realm of commerce, a taxicab company would be liable for its 
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employees’ golf-cart accidents. But in the present state of the 
law, no knowledgeable lawyer would challenge PROPOSITION I 
except on grounds of understatement. 


PROPOSITION I 
The prosecution almost always has 
a prima facie case of conspiracy. 
As a practical proposition, a prosecutor will not indict if he 
has nothing more to offer against a defendant than a vicarious 
declaration by an accomplice. 


If you encounter such a case, the hearsay objection to the 
vicarious declaration would serve a real purpose, But how many 
such cases have you found, or even heard of? 


If the prosecutor has anything more than that — and he 
always does — it becomes a prima facie case of conspiracy 
against your client, which makes the hearsay objection inappro- 
priate. 


How many cases have you heard of in which a significant 
vicarious declaration was excluded as hearsay? 


And how many cases have come to your attention, in which 
there has been a mistrial or a reversal because of the eviden- 
tiary introduction of a vicarious declaration in violation of the 
hearsay rule as such? True, such reversals have occurred in a 
few cases involving admission of mere narrative statements not 
furthering the alleged conspiracy. But I can find no reversal 
predicated on a purely evidentiary error caused by failure to 
connect the client to the declarant. Exclusion of the evidence 
on hearsay grounds would necessarily mean that no connection 
had been shown between the criminal declarant and the client. 
Thus, if the declarant were a conspirator — as he must be if his 
statement is to qualify under the co-conspirator rule — exclusion 
of the evidence for lack of connection would be tantamount to a 
finding that the client is not a conspirator, and compels a di- 
rected acquittal or reversal for lack of evidence, rather than 
mere exclusion of evidence or remand because of an evidentiary 
error. 


The objection that the client has not been shown to be 
connected with the criminal declarant is nothing more than a 
hearsay objection. The hearsay objection almost never works 
in these cases. The new proposed Federal Rules of Evidence’ 
reflect a judicial tendency to weaken the hearsay rule even 
further. 


7 Proposed Federal Rules of Evidence; H. R. 5468, 93d Cong., 1st Sess. 
(Nov. 15, 1978). 
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Yet, the defense bar persists in its hearsay or “lack of 
connection” objection to vicarious declarations in conspiracy- 
type cases, almost as a knee-jerk reaction. 

Because it is legally unsound in most cases, a hearsay 
objection normally will not help the client and will frequently 
harm him under the Allegretti doctrine.’ If there is any evidence 
in the record — and there always is, sooner or later — from 
which the jury could conclude that your client is a conspirator, 
then the prosecutor is legally entitled to introduce the evidence 
over a hearsay objection. He has introduced evidence that the 
declarant was the conspiratorial agent of your client and that 
becomes a foundation for introduction of the statement, which, 
under the prosecution’s theory, the client himself made through 
his agent, the declarant. 

In most cases, the hearsay “lack of connection” objection 
attacks the prosecution at its strongest point. Accordingly it 
invites, and frequently achieves, disaster. 

It takes considerable detachment to recognize the existence 
of evidence sufficient to make a prima facie showing of the 
client’s participation in a conspiracy with the declarant. One 
reason for the difficulty is the bizarre state of the law of con- 
spiracy, which can sometimes appear to create criminality out 
of thin air. 

The lawyer who sincerely believes that a prima facie case 
of conspiracy cannot be made as to his client may properly 
adhere to the hearsay type of objection to the vicarious state- 
ment. Hopefully, he will see fit to refine that approach by 
employing the special objecting techniques and by invoking the 
Dutton® doctrine discussed at a later point in this article. 

But the lawyer who recognizes the existence of a prima 
facie case against his client which does not depend solely upon 
the third-party declaration for its existence, would do well to 
abandon the hearsay objection and commence an analysis of 
his case and of the third-party statement offered against him. 

Which brings us to.... 


PROPOSITION II 
If the third party’s statement does not identify 
your client, don’t worry about it. 
All vicarious declarations are not alike. There are those 
which identify your client, and those which do not. 
If the statement does not identify your client, you normally 





8 See text een. he 6 su 


a. 
® Dutton v. Evans, 400 . 74 (1970). For a more in depth discussion 
of Dutton see text accompanying note 15 infra. 
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have no ground or reason for objection. Not even a post-arrest 
confession by a co-defendant (which is not even arguably a state- 
ment in furtherance of the conspiracy) is properly objectionable, 
if it is edited in such manner as to eliminate all reference to 
your client, 


There is a mammoth difference between the third-party who 
says “I got a delivery of good stuff today” and the one who says 
“IT got a delivery of good stuff from your client today.” The 
latter makes an accusation against your client; the former does 
not. The first statement has a built-in safeguard against prose- 
cutive abuse: The jury could not possibly hold your client re- 
sponsible for that statement without satisfactory extrinsic evi- 
dence of his guilt. The second statement, on the other hand, may 
cause the jury to believe your client to be guilty on the basis 
of raw hearsay. 


Of course, there are occasions when objection should be 
made to the non-identifying statement. But those occasions 
arise only when you could tenably object to the statement if 
your own client had made it. Examples are references to unre- 
lated crimes or other inherently prejudicial and irrelevant 
matter, 


Otherwise, you have not been hurt unfairly. Don’t worry 
about it. You have no legal basis of objection, so don’t say 
something that will weaken the force of your objection to the 
truly improper evidence. 


With that point out of the way, it becomes possible to state 
Proposition III in a meaningful and accurate context. 


PROPOSITION III 


In terms of conspiratorial attribution or third-party 
statements, there are only two types of prosecutions, 
and only two types of statements. 


For purposes of this explanation, I assume that the prose- 
cution is attempting to introduce evidence of an accusatory 
statement made in furtherance of an alleged conspiratorial 
objective, and not a mere narrative. I also assume that the 
declarant has been or will be shown, by some evidence, to occupy 
a relationship with the client in which the law will assume 
criminal agency — and not, for example, a casual buyer-seller 
relationship. 


Assuming that the lawyer is faced with a technically rea- 
sonable claim of criminal agency as the basis for introduction 
of the statement, then, for this purpose, there are only two basic 
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types of conspiracy prosecutions, and only two basic types of 
accusatory third-party statements. 


Please remember that we speak of conspiracy prosecutions 
and conspiratorial declarations, not of conspiracies. There is only 
one type of conspiracy: An agreement to commit a crime. A 
major key to the intelligent defense of conspiracy prosecutions 
is the clear understanding that a conspiracy is an act, not a 
group.’ 


The two types of conspiracy prosecutions are: 

Type 1: Those in which the declarant is not among the co-defen- 
dants on trial with your client. Of course, all prosecutions 
of a single defendant will fall within this category; but so 
will many multiple prosecutions. 

Type 2: Those in which the declarant is a co-defendant on trial 
with the client. 

The two types of accusatory statements with which we must 
be concerned are: 

Type A: The statement is made in furtherance of the alleged 
conspiracy-type relationship, but is not pleaded or re- 
ferred to within the indictment itself. 

Type B: The statement is pleaded within the indictment, either 
as an overt act in pursuance of the conspiracy or as a 
substantive crime in itself — e.g., an act of fraud or 
extortion — related to the conspiratorial objective. 

And now to a consideration of the proper objections. Not 


surprisingly, the recommendation depends on whether the case 
is Type 1 or Type 2, and on whether the accusatory statement 
is Type A or Type B. 


PROPOSITION IV 
There are four available alternatives in objecting 
to the vicarious declaration. You can get a lot 
of mileage out of making the proper choice. 
As we are all aware, a general objection says nothing of 
legal moment, and normally furnishes no basis for a claim of 
error if the objection is overruled." 


There are basically four choices for the lawyer confronted 
with a vicarious declaration. These are: 

(1) The Hearsay Objection: We have already considered 
this tactic earlier in this discussion. It is the technical basis for 
exclusion of the mere narrative statement which does not further 
the conspiracy, since such a statement is not made by the de- 
clarant as agent for the client. Also, since evidence admitted 
without restriction can be considered for any purpose, a third- 





10 See, Developments in the Law: Criminal Conspiracy, 72 Harv. L. REv. 
920, 934-35 (1958-59). 

11 See, e.g., proposed Federal Rules of Evidence, supra note 7, Rule 
103(a) (1). 
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party statement accusing the client constitutes substantive evi- 
dence of the client’s guilt. For that reason, the objection must 
be made if the lawyer is reasonably confident that there is no 
extrinsic evidence of his client’s guilt. Failure to make the 
hearsay objection under those circumstances can result in a 
valid conviction on incompetent evidence. Therefore, the defense 
lawyer may have no choice but to object on hearsay grounds, 
even at the expense of possibly causing an Allegretti-type remark 
or instruction by the judge. 


Two techniques available at the limine-motion stage can be 
helpful to the defense lawyer in this situation: 

(1) Your Honor, from time to time it will be necessary that I 

object to evidence of vicarious declarations on the grounds 
that, in my opinion, the declarant has not been shown by 
competent evidence to have entered into a relationship with 
my client which would justify the invocation of the co-con- 
spirator exception to the hearsay rule. That is rather a 
lengthy formula to recite in the presence of the jury; it may 
tend to interrupt the proceedings unduly, and to distract the 
questioner, the witness and the jury. Accordingly, in such 
situations, I shall simply say “Objection ‘A’, your Honor.” 
The Court and counsel will be aware of the meaning of that 
objection, and this statement will establish that meaning for 
the record. If the objection is overruled I herewith consent 
that such ruling will be understood to imply the words “sub- 
ject to later connection” if such connection is necessary. 
(Same prelude as (1) above, down through “distract the 
questioner, the witness and the jury.” Then proceed as 
follows:) I am confident that the prosecutor would not 
attempt to introduce any such statement unless he held the 
bona fide belief that he will be able to connect it properly 
to my client by competent testimony. I am reluctant to press 
repeated objections which will require conditional rulings by 
the court, and perhaps be misunderstood as reflecting ad- 
versely upon the good faith of the prosecutor. Accordingly, 
I request that I be permitted to make, and do herewith make 
a standing objection to all such third-party declarations, 
which the court can rule upon at the close of the prosecution’s 
case. 

Either of these methods will preclude the Allegretti disaster. 
While (2) gives more flexible record protection than (1), the 
hostile or “1:ecord thief” judge will be unwilling to go along with 
it. However, he would be hard-pressed to find a reason to refuse 
to permit the procedure outlined in (1). If he does so refuse, 
make a proper record at the time showing that you are attempting 
to prevent the prejudice which would result from his holding, 
in the presence of the jury, that the prosecution has made out a 
connecting case against your client. That clear challenge may 
make him reluctant to employ the Allegretti instruction. It will 
also make reversal more likely if he does so, since the record 
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will clearly show that the Allegretti instruction would have been 
unnecessary if your proposal had been accepted. 

In a few cases, there may be special tactical considerations 
which will cause you to force the issue and to insist that the 
third-party statement be excluded until the prosecution first 
presents evidence of a criminal connection between the declarant 
and the client. In that situation, it is probably wise to make the 
point in limine prior to trial, since the order of proof is discre- 
tionary with the judge and very few judges are willing to force 
a prosecutor to revise his evidentiary plan after he already has 
his witness on the stand. Moreover, even if you succeed with an 
objection made while the witness is on the stand, if the prosecutor 
later presents some “connection” evidence, the dramatic impact 
on the jury of the reappearance of the witness to deliver the 
testimony previously excluded, will impart to the “connection” 
evidence a greater dignity than its intrinsic value may warrant. 


Such a case proves once again that the hearsay objection 
frequently does a great deal of harm. The hearsay objection 
is appropriate only if the defense lawyer is reasonably confident 
that the prosecution has no evidence outside the third-party 
statement itself which tends to connect his client with the de- 
clarant, or if the statement is mere narrative. In all other cases, 
the hearsay objection is a poor last in usefulness among the 
possible defense moves. 

(2) The Materiality-Relevancy Objection: This is gen- 
erally the most desirable and tenable of the objections. Tradi- 
tionally, the tests of admissibility of evidence have been compe- 
tency, materiality and relevancy. Competency means compliance 
with all exclusionary rules of evidence, such as hearsay, sec- 
ondary evidence and “dead man” exclusions, Materiality means 
having some relationship to the pleaded factual issues in the case. 
Relevancy is the tendency to make a contested fact more or less 
probable. Thus, if the value of stolen property were in issue, 
the purchase price of that property thirty years ago would be 
competent and material, but would not be relevant, since the 
price thirty years ago does not tend to show the value today. 
Rule 401 of the Proposed Federal Rules of Evidence,’? in both 
the Supreme Court and the congressional versions, uses the term 
“relevant” to encompass the traditional concepts of both materi- 
ality and relevancy, and many modern authorities tend to follow 
this approach. In other jurisdictions, however, the distinction 
should be borne in mind, and there is no harm in basing the 
objection on both materiality and relevancy. 

(3) The Bruton Objection: In many cases in which the 





12 Note 7 supra, Rule 401. 
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declarant is a co-defendant with the client, this is the best choice 
— but only if the statement is pure narrative, not furthering 
the common plan. If you haven’t heard of Bruton v. United 
States,’ welcome back from Neptune, As subsequently discussed 
in this article, Bruton holds that it is error to admit, even under 
a limiting instruction, an extrajudicial confession or admission 
by a co-defendant which does not promote the criminal plan and 
which inculpates the client. 


(4) No Objection at all: Frequently, this makes more 
basic sense than any of the other alternatives. A corollary move 
is the offer to stipulate. Viscerally, that move is repugnant to 
most defense lawyers; but as I will try to show, there are times 
when the maneuver becomes positively brilliant. 

(5) The Dutton Objection: This one is unique because it 
is not an alternative, but may be combined in a proper case with 
any of the other objections and because it represents the ex- 
ploitation of a doctrine which facially destroys rather than 
buttresses constitutional guarantees. 

The Dutton story starts with California v. Green,’* which 
held that certain pre-trial statements inconsistent with trial 
testimony may be introduced as substantive evidence. The court 
held that the Sixth Amendment Confrontation Clause does not 
assure the right to exclude hearsay. 

From that springboard bounced Dutton v. Evans," which 
may be the most lightly reasoned decision in judicial history. 
The Court held that the application of a Georgia statute permit- 
ting the introduction of an ex parte accusation made after the 
arrest of all suspects was not a constitutional violation, since 
breach of the traditional hearsay rule is not necessarily a vio- 
lation of the Confrontation Clause. The specific accusation 
admitted in Dutton was held to be constitutionally acceptable 
because the accusation bore “indicia of reliability”; because it 
was equivocal; because it was not “crucial or devastating” ; 
because it “carried on its face a warning to the jury against 
giving the statement undue weight”; and because there was 
“serious doubt . . . on whether the conversation . . . ever took 
place.”**® Restated, it was admissible because it was reliable and 
because it was clearly unreliable. The conspirators were still 
engaged, at the time of the statement, in “concealing their 
identity.” Therefore, the disclosure was made in furtherance 
of the concealment. 





13 391 U.S. 123 (1968). 
14 399 U.S. 149 (1970). 
15 400 U.S. 74 (1970). 
16 Td, at 87-89. 
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I am not making that up. Read it for yourself. 

Dutton was the type of opinion we have come to expect in 
vicarious-liability cases. But it has produced some interesting 
and unanticipated results. 

In United States v. Adams," the Ninth Circuit affirmed a 
conspiracy conviction over a claim that the admission of a co- 
conspirator’s statement violated the defendant’s right of con- 
frontation — in short, a hearsay objection. But this was not a 
routine conspiracy decision. The Adams court found extrinsic 
evidence of a conspiratorial relationship between the declarant 
and the defendant, and held that any error would have been 
harmless in any event, because of the overwhelming evidence 
against Adams, But it went further, pointing out that the hear- 
say declaration had not been “crucial or devastating.” And the 
court stated: 


While the Sixth Amendment’s Confrontation Clause and the 
evidentiary hearsay rule stem from the same source, the Supreme 
Court has never equated the two. It follows that application of a 
recognized hearsay rule exception does not necessarily evidence 


compliance with the Confrontation Clause. See Dutton v. Evans. 
18 


In 1973, the Second Circuit was faced with a similar situa- 
tion in United States v. Puco.’® It affirmed the conviction, but 
this time the government petitioned for rehearing because the 
Puco court had ruled, in line with the Adams doctrine, that 
Dutton requires a case-by-case analysis of each statement ad- 
mitted under the co-conspirator hearsay exception to determine 
its reliability and fairness. Each case stands on its own and 
co-conspirator declarations cannot be admitted without “indicia 
of reliability.” On petition for rehearing, a divided court ad- 
hered to that view. 

And thus, improbably, and at least for the present time, 
Dutton has become a source of possible solace to the defendant 
accused by hearsay. As viewed by two circuits, Dutton author- 
izes exclusion of hearsay accusations, even though technically 
justified by the co-conspirator exception to the hearsay rule, if 
the hearsay declaration is not shown to be reliable, or if ad- 
mission of the evidence would be basically unfair. 

That may not have been what the Dutton plurality had in 
mind, but from the face of their opinion, it is simply impossible 
to delineate Dutton’s boundaries with any certainty. 

Don’t run this into the ground, The doctrine is still too 
new and untried, and can break under serious stress. But 





17 446 F.2d 681 (9th Cir. 1971). 

18 Jd, at 683 (emphasis added). 

19476 F.2d 1099 (2d Cir. 1973), cert. denied, ___ U.S, --_, 94 S. Ct. 
106 (1978). 
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prosecution reliance on the co-conspirator exception to the 
hearsay rule as a basis for automatic admission of accusatory 
statements is clearly imperiled by the Puco and Adams interpre- 
tations of Dutton. 


Now that we have listed all of the possible types of prose- 
cutions, all of the possible types of statements and all of the 
possible objections, it is time to match them up. 


From the ensuing formulations, the Dutton objection will 
be excluded. It is in a class by itself, since its usefulness depends 
upon the evidentiary picture of the specific case rather than 
upon the legal classifications which may be applied to the case. 


CASE 1-A: 
Declarant not a co-defendant, and vicarious statement 
not pleaded as an offense 


In this situation, beyond any question, the proper objection 
is that the evidence is immaterial and irrelevant. The hearsay 
objection should never be made in this class of case. 


The hearsay objection is met if the prosecution has intro- 
duced, or promises that it will introduce, any evidence whatever 
tending to show that the declarant was the criminal agent (i.e., 
co-conspirator) of the client. 

The materiality-relevancy objection is very much stronger. 
The jury may not consider the declarant’s statement against the 
client, unless it first finds beyond a reasonable doubt that the 
client was a member of the conspiracy.”° 

But once the jury has found beyond reasonable doubt that 
the client is a member of the conspiracy, there is nothing more 





20 See, SEVENTH CIRCUIT JUDICIAL CONFERENCE COMMITTEE ON JURY 
INSTRUCTIONS, MANUAL ON JURY INSTRUCTIONS IN FEDERAL CRIMINAL CASES, 
§ 10.00, 36 F.R.D. 457, 503-04 (1965) [commonly known as the LaBuy In- 
structions] : 

In determining whether a conspiracy existed, the jury should consider 
the actions and declarations of all of the alleged participants. However, 
in determining whether a particular defendant was a member of the 
conspiracy, if any, the jury should consider only his acts and statements. 
He cannot be bound by the acts or declarations of other participants 
— it > established that a conspiracy existed, and that he was one of 
its members, 


If it is established beyond a reasonable doubt that a conspiracy 
existed, and that defendant was one of its members, then the acts and 
declarations of any other member of such conspiracy in or out of such 
defendant’s presence, done in furtherance of the objects of the con- 
spiracy, and during its existence, may be considered as evidence against 
such defendant. hen persons enter into an agreement for an unlawful 
purpose they become agents for one another. 

However, statements of any conspirator, which are not in further- 
ance of the conspiracy, or made before its existence, or after its ter- 
- ia may be considered as evidence only against the person making 

em. 





1973] Conspiracy-type Prosecutions 97 


to be decided as to him. Thus, that particular piece of evidence 
could not be considered by the jury unless they first find the 
defendant guilty. For that obvious reason, the evidence should 
never be admitted by any thoughtful and impartial judge. 


In short, the vicarious statement must be excluded because 
it serves no purpose. The jury cannot use that evidence in 
resolving any factual issue which it is required to decide. 
Therefore, the evidence is immaterial in both the legal and 
literal meanings of that word. 


Superficially, this approach would appear to conflict with 
Carbo v. United States,”* and its progeny. Carbo is a case which 
might have presented the relevancy issue squarely; instead, the 
case was decided on a collateral point against a hazy background 
of the propriety of the refusal of a limiting instruction. The 
defense in Carbo appears to have made the customary tactical 
error: It conceded that the third-party statement was material 
and relevant,?? but claimed that a limiting instruction should 
have been given, precluding the jury from considering the 
evidence unless they first found the defendant to be a conspirator 
beyond reasonable doubt, exclusively on the basis of other evi- 
dence. There was also a nebulous suggestion of a hearsay 
objection. 


The Carbo court correctly concluded that such an instruc- 
tion would mean, “You may not consider this evidence unless you 
first find the defendant guilty.” Pointing to authorities holding 
that disputed factual questions determining admissibility are to 
be resolved by the trial judge rather than the jury, the Carbo 
court held that no limiting instruction need be given, and that 
the jury could consider the hearsay declaration in determining 
the guilt of the defendant. That conclusion, although questiona- 
ble, is logically supportable if the defense concedes the third- 
party statement to be material to the case. On the other hand, 
if the defense challenges the materiality and relevancy of the 
evidence, Carbo is completely inapplicable. 


The Second Circuit provided the basis for the Carbo doc- 
trine in United States v. Dennis.** Although the issue was not 
presented squarely, the Dennis court held that the question was 
simply one of preliminary determination of the admissibility of 
evidence, that this question was traditionally one for the judge, 
and that therefore it was questionable whether any limiting 
instruction need be given. 

21 314 F.2d 718 (9th Cir. 1963). 


22 Id. at 736. 
23 183 F.2d 201 (2nd Cir. 1950). 
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The Ninth Circuit has generally followed Carbo. The Sec- 
ond Circuit seems committed to the Dennis-Carbo principle, 
although fairly recently the doctrine evoked a dissent in United 
States v. Calarco. In 1970, the Sixth Circuit, which may now 
be the nation’s most conservative in criminal matters, inferen- 
tially adopted the Carbo rule in a civil action, South-East Coal 
Co. v. Consolidation Coal Co.,”° overturning a contrary rule which 
had obtained in that circuit for more than twenty-five years. 

Yet, in none of these cases and in none of their progeny 
does the issue appear to have been presented or faced squarely. 
A defendant is entitled to have his guilt determined from his 
own acts and declarations. Once the jury has found him guilty 
on the basis of his own acts and declarations, the third-party 
declaration becomes superfluous. On the other hand, if the 
jury finds that the defendant’s acts and declarations do not 
demonstrate criminality, he cannot be found guilty because of 
a hearsay declaration incriminating him. The third-party 
declaration, therefore, serves no useful purpose and should be 
excluded altogether as immaterial and irrelevant. The question 
is simply not one of whether a limiting instruction should be 
given, as considered in Carbo, Dennis, and South-East Coal. 
The proper issue is whether the evidence should be admitted at 
all. 

In this posture, any definitive presentation of the materi- 
ality-relevancy objection will have a critically determinative 
impact upon the expansive tendency of the conspiracy doctrine. 

A resourceful prosecutor may try to overcome the relevancy 
objection by contending that the third-party statement should 
be admitted for the purpose of proving the existence of a con- 
spiracy, rather than the client’s connection with that conspiracy. 
However, if the statement is admitted on that basis, the client is 
clearly entitled to a limiting instruction that the evidence may 
not be considered for the purpose of deciding whether the client 
was a conspirator, Moreover, evidence admitted for so limited 
a purpose is particularly vulnerable to the well-recognized ob- 
jection that its probative value is outweighed by its potential for 
prejudice.” The Dutton objection relates to the same basic 
proposition, and the Bruton objection may also be helpful here. 

If the prosecutor attempts to admit such evidence for the 
limited purpose of proving the conspiracy, the defense lawyer 
may appropriately consider yet another move which, depending 
on the facts, can be extremely helpful: Stipulate to the con- 
spiracy itself as far as necessary to render the proffered evi- 

24 424 F.2d 657, 661-65 (2nd Cir. 1970). 


25 434 F.2d 767, 779 (6th Cir. 1970). 
26 Note 7 supra, Rule 403. 
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dence moot. This tactic is considered more fully in the ensuing 
discussion of trial CASE 1-B. 

An offer in limine to stipulate to the pleaded conspiracy 
except for the participation of the client (and perhaps one or 
two close associates) is obviously something that is not appro- 
priate to every case. But in a proper situation, it can be a real 
body blow to the prosecutor who has planned to build his case 
on evidence which is marginally material but grossly prejudicial. 
Even if the court refuses the stipulation, very substantial force 
is thereby imparted to any subsequent claim that evidence was 
introduced for its prejudice value, rather than for any bona fide 
probative purpose. 


CASE 1-B: 


Declarant not a co-defendant, but statement 
is pleaded as an offense 


The declarant’s statement becomes a part of the formal 
charge against the client in one of two circumstances: Either 
the making of that statement is alleged to be a substantive 
crime committed in the course of a conspiracy-type relationship, 
or it is pleaded as an overt act pursuant to the conspiracy. 


In either case, the evidence is clearly competent (statement 
of client’s agent), material (pleaded in the indictment) and 
relevant (tending to show that the statement was made as 
charged). This situation is therefore inherently more challeng- 
ing than CASE 1-A. 

The easier of the two situations is the conversation which 
is pleaded as an overt act. It is completely fundamental that the 
prosecutor is required to prove only one overt act. By offering 
to stipulate to the least harmful of the pleaded overt acts, the 
defense lawyer can render moot all evidence whose pretext for 
admission is to prove the occurrence of an “act in furtherance” 
which is an element of guilt under the conspiracy statute, Overt 
acts are frequently pleaded for their prejudice value, rather 
than for their legal merit as proof that the conspiracy moved 
beyond the locus penitentae stage. It is time for the defense to 
recognize and meet that tactic. 


A word of caution: In many cases it may be difficult to 
stipulate to an overt act without inadvertently stipulating that 
the conspiracy occurred. As previously noted, the offer of a 
comprehensive stipulation can be helpful in many cases. How- 
ever, in those cases in which the lawyer seeks to deny the con- 
spiracy altogether, delicate draftsmanship is required in order 
to formulate a tender of stipulation which will remove all neces- 
sity for proving an overt act while not conceding that the 
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stipulated act was performed in furtherance of the pleaded 
conspiratorial objective. The task is sometimes challenging, but 
there is no case in which it cannot be done. 


And by doing it, you change a 1-B CASE to a 1-A CASE. 


Where the conversation is pleaded as a substantive offense 
rather than an overt act, no stipulation is possible (except in 
cases where the defense is insanity, entrapment, coercion, or 
other matters outside the scope of this discussion). The evidence 
is competent, material and relevant. Therefore, the defense 
lawyer should ordinarily make no objection. The proper ruling 
on his objection can only harm him in the eyes of the jury. If 
the strategy of the case makes a “psychological” objection de- 
sirable, the defense lawyer should make certain that it is phrased 
in such a manner that its overruling will not cause the jury to 
believe that the judge thinks the evidence sufficient as to the 
client. The lawyer’s efforts in cases such as these must be 
concentrated on convincing the jury of the fundamental unfair- 
ness of the hearsay accusation. 


CASE 2-A: 


The declarant is a co-defendant on trial, and the 
vicarious statement is not pleaded as an offense 


This situation is the counterpart of CASE 1-A, except that 
the statement now becomes relevant as against the declarant. 
He is a defendant on trial, and the statement constitutes an 
admission by him. However, it remains irrelevant as against 
the client. Legally, it is a 1-A CASE as to your client; but as a 
practical matter it is something very different. 


The materiality-relevancy objection on behalf of the client 
remains valid in this situation, but its helpfulness is entirely 
theoretical. The sustaining of such an objection, standing alone, 
will precipitate the introduction of evidence that the witness 
heard the co-defendant say that the client is guilty, together 
with an instruction that the jury should consider that statement 
only against the co-defendant. Every lawyer knows that such 
an instruction is completely useless. Help from Bruton” is 
needed here. 

Theoretically, the problem could be cured by the granting 
of a motion for severance, bringing the litigation out of CASE 
2-A and into CASE 1-A. Severance motions, however, are denied 
with about the same frequency with which they are presented. 
The normal rationale is that it is impossible to determine at the 
pre-trial stage that severance is necessary. 

The situation thus presented confronts the lawyer with the 





27 See note 13 supra and accompanying text. 
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necessity for squarely facing a basic but generally ignored truth: 
In multiple defendant cases, the defendants must cooperate com- 
pletely if the facts hold out a reasonable prospect that such 
cooperation will bring about the aquittal of all defendants — 
but that is a rare case indeed. Otherwise, there must be no 
tactical cooperation whatever that is discernible by the court 
or jury. 


Prosecutors have been able, by the use of the multi-defen- 
dant conspiracy-type indictment, to convict many men who 
would and often should otherwise have gone free. But every 
such person convicted because of the divisive tactics of his co- 
defendant is matched, I am convinced, by three men who have 
been convicted in consequence of the feeble and misplaced 
courtesy which has become the accepted defense tactic. By its 
general agreement never to say anything that might hurt a 
co-defendant, the defense bar has made possible the expansion 
of the use of the multi-defendant prosecutorial tactic. That 
jurors in conspiracy cases have convicted because they have 
inferred the fact of conspiracy from the logically inexplicable 
cooperation among the defendants is not a guess; it is a confirmed 
fact. 


Moreover, the defendant who is convicted because of the 
activities of his co-defendant generally owes his fate to the 
ineptitude rather than to the malice of the co-defendant’s lawyer. 
The defense lawyer who handles a multi-defendant case compe- 
tently is as likely to get a mistrial and subsequent severance 
for the co-defendant as for his own client. 


Obviously, the defense lawyer should never do anything 
that will surprise counsel for a co-defendant. But CASE 1-A is 
the strongest defense position. I have already attempted to 
demonstrate that the best defense to CASE 1-B is to attempt, by 
tender of stipulation, to convert it into a type I-A CASE. 


The same principle clearly holds in a 2-A CASE: Try to con- 
vert it to a 1-A CASE if possible. Legally, from the standpoint of 
your client, a 2-A CASE is the same as a 1-A CASE. If you behave 
as though it were'a 1-A CASE, you have the best chance of 
making it one through mistrial or reversal followed by severance. 
Tender the same stipulation which you would have offered 
in a 1-A CASE, Adhere to that position from your opening 
statement to your summation. When the prosecution proves the 
extrajudicial declaration by the co-defendant which mentions 
your client, make the materiality-relevancy objection, and renew 
your pre-trial motion for severance. Make the best record that 
you can throughout the trial, and try to come away with a 
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tenable contention that the outcome might have been different 
as to your client if he had been tried separately. 


The prosecutor’s objective is generally to stretch the reach 
of every one of his weapons as far as possible beyond its logical 
and constitutional limits. The defense lawyer must unhesitat- 
ingly do the same. Never forget: If the co-defendant declarant 
obtains a mistrial and severance, the impact on your client is 
almost as beneficial as if it had been his motion which was 
granted. 


The failure of the co-defendant declarant to testify will 
place you in the strongest legal position possible in the circum- 
stances of a class 2 -B CASE. Your guideposts in that situation 
are United States v. Echeles** and Bruton v. United States.”® 


ECHELES 


Hoard carefully everything ever done or said by the co- 
defendant before trial which indicates a denial of the charge 
against him or which is inconsistent with his supposed state- 
ments incriminating your client. Then, as a part of your case, 
call the co-defendant to the stand in order to obtain his testimony 
that he did not make the statements ascribed to him. Of course, he 
does not have to take the stand, since he is a criminal defendant. 
But that does not mean that his answers would incriminate him; 
it means only that he is exercising his right as a criminal de- 
fendant to avoid giving any testimony, whether incriminating 
or exculpatory. You want exculpatory testimony. But you can’t 
get it as long as he remains a co-defendant with your client. 
A severance is the complete answer to that situation. If the 
judge denies a severance, he must then violate either the co- 
defendant’s right not to testify, or your client’s right to com- 
pulsory process for defense witnesses. 


Echeles, like many meaningful defense weapons, has been 
discredited by unintelligent defense attempts at inapposite ex- 
ploitation. As previously noted, one serious defense weakness 
is a tendency to make test cases out of the wrong facts. Before 
attempting to use Echeles, the defense lawyer should be certain 
that he can show a likelihood that the testimony of the co-de- 
fendant will be important, and must avoid any possibility that 
the record will reflect a mere transparent tactical maneuver. In 
a proper case, particularly one in which an accusatory statement 
by the co-defendant is admitted, Echeles retains its original 
vitality.*° ' 

28 352 F.2d 892 (7th Cir. 1965). 


29 391 U.S. 123 (1968). 
30 United States v. Shuford, 454 F.2d 772 (4th Cir. 1971). 
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Of course, the co-defendant normally should not be called 
to the stand in the presence of the jury. That would deny him 
due process and entitle him to a mistrial.*' However, the client, 
not having been present when the statement was allegedly made, 
is in no position to testify that the statement was not made. 
Therefore, it may become a matter of legitimate importance that 
the jury be informed that the client was unable to obtain the 
testimony of the co-defendant in order to weaken any inferences 
that the jury might otherwise draw from the absence of any 
refutation of the co-defendant’s supposed statement. In that 
circumstance, the defense lawyer may properly insist upon his 
right to so inform the jury. The result can be very interesting, 
and you may wind up with a 1-A CASE. 


BRUTON 

Like Echeles, Bruton is constantly under attack. Much 
of the narrowing of the Bruton doctrine, as with Echeles, derives 
from clumsy defense efforts to fit it into completely inappropriate 
situations. Yet, Bruton represents the most meaningful road- 
block placed during recent years in the path of the advance of the 
conspiracy-type maneuver toward vicarious proof of guilt. Its 
history should be specially meaningful to the defense lawyer for 
it shows that the cause is never hopeless: Prosecutors, too, tend 
to overplay their hands. 


For years it was the accepted practice that the confession 
of a co-defendant which implicated the client could be introduced 
at a joint trial, if a limiting instruction were given cautioning 
that the confession should be considered only against the con- 
fessor and not against the client. Every knowledgeable criminal 
lawyer, whether prosecutor, defense lawyer or judge, was con- 
scious of the basic insincerity of the procedure; but it seemed 
to be cemented into the law. 


In 1956, United States v. Delli Paoli,** a routine case of this 
type, came before the Court of Appeals for the Second Circuit. It 
was routinely affirmed. However, the dissent of Justice Frank 
was memorable and prophetic: “In criminal actions, where life 
or liberty is at stake, courts should not adhere to precedents 
unjust to the accused. It is never too late to mend.’’** 

Certiorari was granted. Delli Paoli was affirmed 5-4.* 
That seemed to be the end of the matter. The Supreme Court 
majority had established a conclusive presumption that every 
juror possessed a dispassionate clinicality of approach and ca- 





31 Griffin v. California, 380 U.S. 609 (1965). 

32 229 F.2d 319 (2nd Cir. 1956). 

33 Td, at 323. 

34 Delli Paoli v. United States, 352 U.S, 232, 233, 246 (1957). 
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pacity for compartmentalization of the subtly distinguishable 
which a spectrographer might well envy. 


Prosecutors treated Delli Paoli as a hunting license; which 
it was. They literally abused the poor thing into an early grave. 
The name of the game: find some excuse — any excuse will do — 
to bring a third-party confession into the case. Repeatedly, 
petitions pointed out the basic unfairness of the tactic. The 
Court first responded with Jackson v. Denno,** and then recoiled 
from outright subterfuge in Douglas v. Alabama.** Finally, a 
short ten years after Delli Paoli, the Court shrugged off the 
government’s tender of a compromise offer and flatly overruled 
Delli Paoli in Bruton v. United States.** Moreover, Bruton 
rights are preserved by the congressional version of the pro- 
posed Federal Evidence Rules.** 

Bruton was never the sesame to severance which many 
defense lawyers believed it to be. Since it is based on the ina- 
bility of jurors to disregard the confession as against the person 
therein accused, it is probably inapplicable to a bench trial,* 
and it is generally without relevance if the confessor takes the 
stand.*® However, if the confessor testifies that the confession 
was never made, there is obviously only a limited opportunity to 
cross-examine him concerning it. Similarly, if it appears that 
the confession adds little to the case against the confessor, it may 


be possible to contend that its probative value is outweighed by 
its prejudice against the client — a polite way, if you care to be 
polite, of saying that the joint trial was an attempt to avoid 
Bruton. 


Bruton, of course, is concerned with confessions, not with 
statements in furtherance of the conspiracy. The latter are 
admissible, as previously noted, because the law deems them to 
be statements made by the client through the mouth of his agent, 
the co-conspirator. In short, Bruton is a special case of the 
exclusion of hearsay evidence. The real meaning of Bruton is 
that evidence which is competent, but condemnatory as against 
the client, cannot be introduced in the client’s joint trial with the 
declarant. 

In order to energize the Bruton doctrine, therefore, the 
lawyer must first show that the co-defendant’s statement is 

85 378 U.S. 368 (1964). 

36 380 U.S, 415 (1965). 


87 391 U.S. 123 (1968). 

88 Note 7 supra, Rule 804(b) (3); H.R. Rep. No. 650, 938d Cong. Ist 
Sess. 16-17 (1973). 

89 Bowman v. State, 16 Md. App. 384, 297 A.2d 328, 325 n. 3 (1973). 

40 Rios-Ramirez v. United States, 403 F.2d 1016 (9th Cir. 1968); 
Nelson v. O’Neil, 402 U.S. 622 (1971). 
1968). See, United States v. Guarardo-Melendez, 401 F.2d 35, 39 (7th Cir. 
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immaterial to a consideration of the case against his client. That 
brings us back to CasE 1-A for basic philosophy and technique. 


However, even if it is impossible to convert your 2-A CASE 
into a 1-A, Bruton establishes a platform from which you may 
well be able to contend that the probative value of the evidence 
is outweighed by its prejudice against the client. 


Remember: Not all confessions are made after arrest. 
Statements made during the course of the conspiracy which 
merely describe it without furthering its objectives — e.g., 
“Sorry, man. I’m out of stuff right now, because [client] didn’t 
come through as he promised” — are introduced into evidence 
because they constitute admissions by the declarant; and Mi- 
randa* teaches that there is no effective difference between an 
admission and a confession. Even if your CLAss 1-A exclusion 
techniques fail, the proper meaning of Bruton is that such 
evidence cannot be introduced in your client’s joint trial with the 
declarant under an instruction that the jury must consider it 
only against the declarant. 


In McGregor v. United States*® the Fifth Circuit took the 
position that Bruton applies only to statements made after the 
crime is complete. That decision, however, very clearly reflects 
the customary confusion between the concepts of hearsay and 
materiality. The third-party statements in McGregor were made 
in furtherance of the crime; therefore, Bruton is inapplicable. 
When the defense attempted to apply Bruton to that situation, 
the court’s response reflected both the issue and the confusion 
presented by counsel: It held that Bruton applied only to state- 
ments made after the completion of the crime. McGregor is an 
excellent illustration of the manner in which inept presentations 
produce harmful decisions. Counsel confronted with vicarious 
declarations must always distinguish between hearsay and im- 
materiality; between furtherance of a conspiratorial objective 
and mere narrative; and between the pleaded statement and the 
statement which is evidentiary only. 

A much different picture of the same scene is painted by 
the Seventh Circuit’s 1973 decision in United States v. Nasser. 
The Nasser court demonstrates that Bruton applies impartially 
to confessions, admissions and simple accusations, as long as 
they are merely narrative in character, whether they are made 
before, during or after the crime. The critical issue, as Nasser 
holds, is whether the statements are made in furtherance of the 
conspiratorial objective. If not, under Bruton, they are not 





42 Miranda v. Arizona, 384 U.S. 436 (1966). 
43 422 F.2d 925 (5th Cir. 1970). 
44476 F.2d 1111, 1120-21 (7th Cir. 1973). 
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admissible in any trial wherein the non-declarant subject of 
those statements is a defendant. 


CASE 2-B: 
Declarant is a co-defendant and the 
statement is pleaded offense 

If the statement is pleaded as an offense only by the de- 
clarant, and not against your client, claim prejudicial misjoinder 
under Rule 14 of the Federal Rules of Criminal Procedure.* 
As against your client, such a case is not 2-B at all but 2-A, and 
you should handle it as such. A claim of prejudicial joinder, if 
properly presented and sustained, will make it a 1-A CASE. 


In the same context, it should be remembered that Echeles 
can sometimes makes a 2-B CASE into a 1-A CASE. 


If the co-defendant’s statement is pleaded as an overt act 
pursuant to a conspiracy charged against both the co-defendant 
and the client, you should tender the stipulation to the least 
harmful overt act, as suggested in the discussion of CASE 1-B. 
I would recommend that the co-defendant-declarant join in that 
offer of stipulation, if I were representing him. The statement 
is admissible against him, pleaded or not, because it constitutes 
an admission of guilt. But he may be able to get considerable 
mileage out of United States v. Hernandez-Carreras.* Hernandez 
holds that a defendant cannot be convicted of conspiracy on his 
own statement that others are involved, if there is no meaningful 
corroboration. There may be plenty of corroboration in your 
case; but if so, you can rely on the Guarardo-Melendez case*’ 
to urge that the statement is being used to prejudice the client 
rather than to convict the declarant. The concurrence of these 
arguments may convince the court that the admission of the 
statement would cause more peril of reversal than its value as 
evidence would warrant. (Of course, no Bruton objection is 
tenable in this situation; an overt act, by definition, is subject to 
agency-type attribution.) 


The tender of stipulation in other areas and total disasso- 
ciation from the declarant, as suggested in defense of 2-A CASES, 
is equally valid here. 


In all other respects, the 2-B CASE must be conducted in the 
same manner as the 1-B CASE, 





45 Fep. R. Crim. P. 14. Note in this connection the suggestion concern- 
ing discovery which is made at the end of this article. 

46 451 F.2d 1315 (9th Cir. 1971). 

47 401 F.2d 35, 39 (7th Cir. 1968). 
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A FINAL NOTE: 
Sweet are the discovery uses of adversity 


As previously stated, vicarious declarations are admitted 
against the client because some proof exists that they are his own 
statements, made through the mouth of an agent-conspirator. 


But if they are his statements, Rule 16a of the Federal Rules 
of Criminal Procedure says that he is entitled to pre-trial dis- 
covery of those statements. A federal judge in New York 
recently issued an opinion agreeing with that position.** He 
pointed out that a defendant has greater need for advance 
knowledge of his vicarious statements than his personal state- 
ments, since the former are more likely to take him by surprise. 

Within three months, that decision had been reversed on 
appeal by the Government, which is always sensitive to any de- 
velopment which might permit a defendant to learn what he has 
done. The records of the appellate proceeding indicate that the 
frenetic consideration given to the “emergency” precluded any 
meaningful analysis of the district judge’s order. The opinion 
of the Court of Appeals for the Second Circuit*® appears to deal 
principally with the distinction between statements made in the 
course of a conspiracy and statements made after its termination. 
While there can be no question that the order was reversed, the 
appellate opinion avoids any consideration of the ultimate issue: 
If a statement is discoverable under Rule 16a, does it become 
immunized against discovery if it is not disclosed to the Gov- 
ernment until the conspiracy is terminated? The answer would 
appear to be obvious. Every statement discoverable under 
16(a) (1) is proved by a Government witness. If the witness 
status of the source of the information precludes discovery, 
16(a) (1) has no meaning. 

Since the logic of the district court opinion is so very clear, 
and since the court of appeals opinion simply does not meet the 
issue, continued reliance on the principle of the trial court de- 
cision is clearly appropriate — at least outside the Second Circuit. 

It should further be remembered that the Second Circuit 
confirmed the right to such discovery if the source is not a pro- 
spective Government witness. Move under Rule 16a for inspec- 
tion and copying of “any relevant written or recorded statements 
or confessions made by or attributed to the defendant, either 
personally or vicariously.” The least you should get is additional 
discovery. At best, if an attempt is made to use a vicarious 
statement which has not been furnished for pre-trial inspection, 





48 United States v. Percevault, 14 Cr. L. 2090 (E.D.N.Y. Oct. 1973). 
4914 Cr. L. 2369 (2d Cir., Jan. 8, 1974). 





108 The John Marshall Journal of Practice and Procedure  [Vol. 7:83 


you will be in a position to meaningfully move for its exclusion. 
Failure to have furnished it will have prejudiced your position 
irretrievably, since your entire strategy at both trial and pre-trial 
stages will have been based upon the supposed absence of any 
such statement. 


Obviously. 


The high regard in which prosecutors are held by the judi- 
ciary reflects the sincerity with which they espouse such cogent 
propositions as the necessity for strict adherence to the restric- 
tions of 18 U.S.C. 3500, the fact that no promises are ever made 
to accomplice-witnesses, and the compelling necessity for grand 
jury secrecy in order to safeguard its function as a protector 
against unfounded accusations. 

Perhaps if we learn to state our propositions with equal sin- 
cerity, we may come to share with the prosecutors a favored 
position in the esteem of the judiciary. 
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POLICE DISCIPLINARY PROCEDURES: 
A DENIAL OF DUE PROCESS 


INTRODUCTION 


Procedural due process, the requirement of notice and hear- 
ing, has been termed “a developing field of law.”' This is an 
understatement. 

In the past few years, the United States Supreme Court has 
decided a plethora of cases symptomatic of a trend toward ex- 
panding the application of procedural due process concepts. In 
Goldberg v. Kelly? the constitutional protection was afforded to 
the status of a welfare recipient. The Court determined that 
procedural due process required an evidentiary hearing prior to 
the termination of welfare assistance payments. The need to pro- 
tect public tax revenues was not found sufficiently overwhelming 
to justify the possible wrongful deprivation of public aid. 


Although the posting of a prohibition against the sale of 
liquor to a person would result in a characterization considered a 
mark of serious illness to some, the Court found it to be a badge of 
disgrace warranting constitutional shelter in Wisconsin v. Con- 
stantineou,® and held that before an individual could be labeled a 
drunk, he is entitled to notice and hearing. In Bell v. Burson,* 
curtailment of driving privileges was at issue. A Georgia law 
permitted suspension of the driver’s license of an uninsured 
motorist involved in an accident unless a bond was posted. The 
Court found that the statute was violative of Fifth Amendment 
protections in failing, prior to suspension of the license, to afford 
a hearing on the question of fault. 


Perhaps the most significant case amplifying due process 
protections is Fuentes v. Shevin.» In Fuentes, the Court held 
that a credit purchaser of chattels has a sufficient property in- 
terest in them to warrant prohibiting repossession by the credi- 
tor without prior notice and hearing. Thus, even a temporary 
deprivation of property is enveloped by the constitutional guar- 
antee. 


These cases and others have broken new ground in the 
formulation of constitutional protections and illustrate the move- 





1 Goldberg v. Kelly, 397 U.S. 254, 267 (1970). 

2397 U.S, 254 (1970). 

3 400 U.S. 433 (1971). 

4402 U.S. 585 (1971). 

5 407 U.S. 67 (1972). The impact of the Fuentes decision is discussed in 
Note, Fuentes v. Shevin: New Procedural Safeguards for the Buyer under 
Conditional Sales Contracts, 6 JOHN Mar, J. Prac. & Proc. 139 (1972). 
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ment toward finding still more unexplored rights buried in the 
due process provision. One situation stands out as being par- 
ticularly vulnerable to constitutional attack — police disciplinary 
procedures. In the past few years, the argument for affording 
the full panoply of due process protections to a disciplined po- 
liceman has begun to crop up. This article will examine the 
validity of that argument.° 


THE LAW OF DUE PROCESS 


The prohibition against the deprivation of property without 
due process of law was recognized at least as far back as the 
Magna Carta.’ This insulation of rights from arbitrary govern- 
ment action was engrafted into the United States Constitution 
by way of the Fifth Amendment,® applying to federal action, and 
by way of the Fourteenth Amendment,’ imposing similar restric- 
tions on the states. Nearly all state constitutions contain a 
provision using identical language or words of the same import 
and meaning.”® 

Case law interpretations unanimously conclude that the 
term is not susceptible of precise parameters.": Early attempts 
at a judicial definition of the phrase indicate that its meaning 
was taken for granted and did not need any express definition.” 

A more recent delineation of due process was phrased “the 


State owes to each individual that process which, in light of the 
values of a free society, can be characterized as due.”** This 
elusive quality is tolerable when it is observed that due process 
is a fundamental principle of justice rather than a specific rule 
of law.** Although courts have been unable to capture the 
concept in words, the import of the guarantee has developed by 





6 The discipline procedures implemented by the Chicago Police Depart- 
ment — be scrutinized as representative of police disciplinary practices 
generally. 

7 Some writers trace the concept back as far as the edict of Conrad II 
issued May 28, 1037. R. Mort, Due Process or Law 1 (1926). Mr. Mott’s 
treatise contains a well documented account of the etymology of the phrase 
and the history of its inclusion as a constitutional right. 

8“No person shall be . . . deprived of life, liberty, or property, without 
due process of law. ...” U.S. Const. amend. V. 

®“No State shall . . . deprive any person of life, liberty, or property, 
without due process of law. ...” U.S. Const. amend. XIV. 

10 Tllinois is no exception: “No person shall be deprived of life, liberty 
or property without due process of law nor be denied the equal protection 
of the laws.” ILL. Const. art. 1, § 2. 

11 #.g., Federal Communications Comm’n v. WJR, The Goodwill Station, 
Inc., 337 U.S. 265, 275 (1949); Barnett v. County of Cook, 388 IIl. 251, 255, 
57 N.E.2d 878, 875 (1944). 

12R, Mott, DuE Process oF LAw 192 (1926). 

13 Boddie v. Connecticut, 401 U.S. 371, 380 (1971). 

14 See Betts v. Brady, 316 U.S. 455, 462 (1942). 

15 The phrase ‘due process of law’ has, on its face, but a procedural 
aspect, relating to proceedings before judicial or quasi-judicial tribunals, 
and in the early cases, appeal to that phrase was made from that stand- 
point only. It was not until the second half of the 19th century that a 
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a process of judicial inclusion and exclusion. Through this 
method, certain features of due process have been established. 
These attributes pertain to (1) the minimal requirements of due 
process, (2) the persons and agencies under a duty to observe 
due process procedures and (3) the persons or property rights 
within the zone of protection. 


Minimal Requirements of Due Process 


A discussion of minimal due process requirements necessi- 
tates a distinction between its substantive and procedural as- 
pects. Substantively, due process can be said to mean that 
fundamental fairness which is essential to the very concept of 
justice. This fundamental fairness is violated when the govern- 
ment deprives a person of property “by an act that has no rea- 
sonable relation to any proper governmental purpose, or which 
is so far beyond the necessity of the case as to be an arbitrary 
exercise of governmental power.”** Thus, in substantive law, 
due process imposes a standard of reasonableness as a limitation 
upon the exercise of the police power by government. 

The central meaning of the procedural aspect of the pro- 
vision is more easily ascertainable: “Parties whose rights are 
to be affected are entitled to be heard; and in order that they may 
enjoy that right they must be notified.”*” This general statement 
is nearly as vague as the due process language of the Constitu- 


tion itself. However, at least six elements of notice and hearing 
are identifiable. 


First, the notice must be timely and adequate. A notice is 
timely if it provides sufficient time to enable the accused to 
prepare his case, affords him an opportunity to be present, and 
occurs at a time when the deprivation of rights can be pre- 
vented.*® To be adequate the notice must be likely to be re- 
ceived and plain to understand” and it must detail the reasons 
for the proposed action.” 


Second, the hearing stage must be effective in affording to 





contrary view came definitely to be taken. The doctrine of natural and 
inherent rights asserted itself. ... [I]n Wynehamer v. People, 1856, 
13 N.Y. 378, the court decided that the police power is definitely limited 
by the constitutional provision for due process, and that that provision 
has, accordingly, a substantive aspect as well as a procedural one. 
State v. Langley, 53 Wyo. 332, 343, 84 P.2d 767, 770 (1938). 
16 Albritton v. City of Winona, 181 Miss. 75, 97, 178 S. 799, 804, appeal 
dismissed, 303 U.S. 627 (1938). 
17 Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 283 (1868). 
18 Fuentes v. Shevin, 407 U.S. 67, 81 (1972); Goldberg v. Kelly, 397 
U.S. 254, 267 (1970); In re Gault, 387 U.S. 1, 29 (1967). 
19 Griffin v. County of Cook, 369 Ill. 380, 392, 16 N.E.2d 906, 912 (19388). 
20 Goldberg v. Kelly, 897 U.S. 254, 267-68 (1970). It should be noted 
that the procedural elements cannot be completely isolated from the concept 
of substantive due process. Thus, the fundamental test for the sufficiency of 
a notice is whether it is fair and just to the parties involved. See In re 
Bergman’s Survivorship, 60 Wyo. 355, 376, 151 P.2d 360, 368 (1944). 
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the accused an opportunity to defend by confronting adverse 
witnesses and by presenting his own oral arguments and wit- 
nesses. These protections are of particular importance where 
deprivation of property rests on misleading factual premises or 
on a misapplication of policies to the facts of the particular case.*" 
The requirement of confrontation and cross-examination has 
been specifically applied to the situation where a person may be 
deprived of his livelihood on the testimony of a single witness.** 

Third, the opportunity to be heard must be tailored to the 
nature of the case and the capacities of those who are to be heard. 
Oral presentations are more flexible than written submissions, 
in that they permit the accused to adapt his statements to counter 
his adversary’s arguments as well as overcome the problems 
encountered when the accused lacks the education necessary to 
write effectively.”* 


Fourth, “[t]he right to be heard would be, in many cases, 
of little avail if it did not comprehend the right to be heard by 
counsel.”** The Court, in Goldberg v. Kelly, did not construe 
this statement to mean that counsel must be provided, but rather 
that an accused must be allowed to retain an attorney if he so 
desires. The Court explained that counsel could assist the ac- 
cused by delineating the issues, presenting factual contentions in 
an orderly manner, conducting cross-examination and generally 
safeguarding the interests of the accused.” 

Fifth, the decision maker must be impartial.” 

Sixth, and finally, the impartial determiner should state 
the reasons for the decision and indicate the evidence relied on.?’ 
This statement, however, need not amount to a full opinion nor 
are formal findings of fact and conclusions of law required.”* 

This list of basic elements is not exhaustive. Other refine- 
ments to the essentials of due process have been judicially deter- 
mined under the overriding qualification that all procedures 
must conform to the nature of the case and the particular 
persons and property rights involved. Consequently, the re- 
quirements outlined above have been somewhat modified by a 
consideration of the type of tribunal conducting the hearing. 
Persons and Agencies Bound by Due Process Procedures 


The Fifth and Fourteenth Amendments expressly bind the 





21 Goldberg v. Kelly, 397 U.S. 254, 268 (1970). 
(1968) Willner v. Comm. on Character and Fitness, 373 U.S. 96, 103 

23 Goldberg v. Kelly, 397 U.S. 254, 268-69 (1970). 

24 Powell v. Alabama, 287 U.S. 45, 68-69 (1932). 

25 397 U.S. 254, 270-71 (1970). 

26 Johnson v. Mississippi, 403 U.S. 212 (1971); In re Murchison, 349 
U.S. 133 (1955); Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). 
oe v. Kelly, 397 U.S. 254, 271 (1970). 


2 
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federal government and the states to the restrictions of the due 
process guarantees. These constitutional mandates, coupled 
with a desire to preclude arbitrary exercise of power by any 
form of government, have supported the imposition of the duty 
to observe due process upon the state and federal governments in 
every one of their branches, agencies and politica] subdivisions. 


When dealing with a multifarious governmental system, 
however, litigation to ascertain more precise boundaries for the 
application of the due process principle is inevitable. In gen- 
eral, the prohibition attaches to municipalities*® and administra- 
tive agencies® and their officers.*: But the mere fact that the 
forum involved is classified as an administrative agency does not 
raise the status of a hearing to that of a trial. Various circum- 
stances must first be considered to determine the extent to which 
due process protections will be applied. Among these factors 
are the function the agency is performing, the opportunity for 
appeal to a judicial tribunal and the nature of the right involved. 


Due process procedures are not invoked unless the agency 
is performing in a quasi-judicial capacity; an agency which is 
merely conducting an investigation will not be inhibited by due 
process. The more closely the agency’s role approaches the 
judicial functions of a court, the more strictly due process re- 
quirements are enforced. The duties of a board, as defined by 
its enabling statute, assist in ascertaining the purpose of the 
agency. Quasi-judicial functions are those lying midway be- 
tween judicial acts and purely ministerial ones; quasi-judicial 
functions require an element of discretion.*? Where discretion 
is present in the exercise of its power, the agency or board 
comes within the ambit of those bound by the due process duty. 

Investigatory proceedings do not involve discretion, and 
therefore, do not invoke full due process protections. This point 
was firmly established in Hannah v. Larche,** where the United 
States Supreme Court distinguished adjudicative functions from 
those which are purely investigatory by listing what an inves- 
tigatory agency does not do: 

It does not adjudicate. It does not hold trials or determine any- 
one’s civil or criminal liability. It does not issue orders. Nor 
does it indict, punish, or impose any legal sanctions. It does not 
make determinations depriving anyone of his life, liberty, or 
property. In short, [it] does not and cannot take any affirmative 





os East St. Louis Ry. v. City of East St. Louis, 13 F.2d 852 (7th Cir. 
1926). 
30 Italia America Shipping Corp. v. Nelson, 323 Ill. 427, 154 N.E. 198 
(1926). 

31 People v. Belcastro, 356 Ill. 144, 190 N.E. 301 (1934). 

32, See Parker v. Kirkland, 298 Ill. App. 340, 348-49, 18 N.E.2d 709, 
713-14 (1939). 

38 368 U.S. 420 (1960). 
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action which will affect an individual’s legal rights. The only 
purpose of its existence is to find facts which may subsequently 
be used as the basis for legislative or executive action.*4 

It is reasonable to infer that a non-investigative body, i.e., an ad- 


judicative agency, is one which performs some or all of these 
tasks. Thus, when a board is empowered to take any affirmative 
action affecting the legal rights of an individual, hearings before 
that board should conform to the minimal due process standards. 


There is a compelling need for a full and fair hearing where 
no opportunity for appeal is granted. The right to review 
itself is not essential to due process, provided the constitutional 
guarantees have already been afforded by the tribunal of first 
instance.** Accordingly, the constitutional requirements are 
satisfied if due process is afforded at the administrative hearing 
stage or if there is provision for judicial review. 


The right involved in a cause is necessarily an important 
consideration, Where the proceedings may affect a property right, 
the opportunity for potential harm commands stringent constitu- 
tional protection of that right. Therefore, in an administrative 
proceeding where the agency functions are quasi-judicial or adju- 
dicative as opposed to investigatory, where there is no provision 
for judicial review and where property rights are involved, the 
need for due process protections is imperative. 

Persons and Property Rights Protected 

The requirement that a property right be involved is not 
limited to administrative proceedings. The right to a hearing in 
any case attaches only to the deprivation of an interest encom- 
passed within the constitutional protection.** The Amendments 
do not expressly specify the property rights protected, but their 
general policy is apparent and the rights entitled to the constitu- 
tional comforts are broadly defined.** A person’s occupation, 
labor and the income therefrom are included within this sweeping 
definition.** And while there is no constitutional right to govern- 





347d, at 441. 

35 Chicago v. Cohn, 326 Ill. 372, 158 N.E. 118 (1927). 

86 See Fuentes v. Shevin, 407 U.S. 67, 84 (1972). 

87 ‘Property’ has been defined to include every interest anyone may 
have in any and everything that is the subject of ownership by man, 
together with the right to freely possess, use, enjoy or dispose of the 
same. ... The privilege of every citizen to use his property according 
to his own will is both a liberty and a property right. e ‘liberty’ 
guaranteed by the constitution includes not only freedom from servitude 
or restraint, but also the right of every man to be free in the use of 
his power and faculties, to pursue such occupation or business as he may 
choose, and to use his property in his own way and for his own purposes, 
subject only to the restraint necessary to secure the common welfare. 

Father Basil’s Lodge, Inc. v. City of Chicago, 393 Ill. 246, 256, 65 N.E.2d 
805, 812 (1946). 

38 People v. Brown, 407 Ill. 565, 572, 95 N.E.2d 888, 893 (1951) ; Du Page 
County v. Henderson, 402 Ill. 179, 184, 83 N.E.2d 720, 725 (1949); Lasdon 
v. Hallihan, 377 Ill. 187, 195, 36 N.E.2d 227, 231 (1941). 
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ment employment, in Slochower v. Board of Education*® the 
Supreme Court recognized that public employees are protected 
by the Fourteenth Amendment. 


In addition to these three factors — the minimal require- 
ments, the agencies bound and the property rights protected — 
there is one other aspect of due process which deserves attention. 
Although due process is a two-pronged concept, its substantive 
and procedural aspects often overlap.*° The balancing of inter- 
est test earmarking substantive due process is applicable to 
procedural due process as well. Since the procedures to be em- 
ployed in any given situation are not inflexible, the assessment 
of constitutional satisfaction is a balancing of the competing 
interests of the governmental entity with those of the individual 
involved.** If the interests of the government outweigh those 
of the individual, a lesser standard of due process protection is 
tolerated. 


With this survey of due process in mind, the disciplinary 
procedures employed by the Chicago Police Department may be 
examined. 


POLICE DISCIPLINARY PROCEDURES 
An analysis of the rules used in disciplinary procedures** 
applicable to the Chicago policeman demands an examination of 
the statutory authority to promulgate these rules. The superin- 
tendent of police derives his power from statute: 


The superintendent of police shall be the chief executive 
officer of the police department . ... The superintendent shall 
be responsible for the general management and control of the 
police department and shall have full and complete authority to 
administer the department in a manner consistent with the ordi- 
nances of the city, the laws of the state, and the rules and regula- 
tions of the police board.‘ 


Illinois statutes also authorize the selection of a Police Board 
and vest in it the power to hear disciplinary actions involving 
police officers.** By these provisions the Board is empowered to 
adopt rules and regulations for the governance of the police 


39 350 U.S. 551 (1956). 

40 See note 20 supra. 

41 Boulware v. Battaglia, 344 F. Supp. 889 (D. Del. 1972), aff’d 478 
F.2d 1398 (3d Cir. 1973). 

42 A statistical survey of the types of charges brought against policemen 
in another large city and the wy see of the actions may be found at: 
Cohen, Criminology: The Police Internal System of Justice in New York 
City, 63 J. Crim. L.C. & P.S. 54 (1972). 

43ILL. Rev. STaT. ch. 24, § 3-7-8.2 (1971). 

44TuL. Rev. Star. ch. 24, § 3-7-3.1 (1971). The grant of authority con- 
tained in §§ 3-7-3.1 and 3-7-3.2 is amplified by the Municipal Code of Chicago, 
$ 11-5 (designating the superintendent of police as chief administrator of 
= Piece department) and § 11-3 (setting forth the powers of the Police 

oard). 
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department, while the authority to administer its operations is 
reserved to the superintendent of police. The Police Board may 
direct police department operations only within the confines of 
section 10-1-18.1.*° 

The application of section 10-1-18.1 is limited to those situa- 
tions where a policeman may be discharged or suspended for 
more than thirty days. In this event, the accused officer is en- 
titled to a hearing before the Police Board which carries with it 
the full panoply of procedural due process protections: the officer 
must receive written notice, he may be represented by counsel, 
he has the right of confrontation, he may cross-examine wit- 
nesses and present evidence in his defense, and he is entitled 
without charge to a record of any hearing, interrogation or 
examination. After the hearing, the decision of the Board is 
certified to and enforced by the superintendent of police. 

The last sentence of the section is of particular note: 
“Nothing in this Section limits the power of the superintendent 
to suspend a subordinate for a reasonable period not exceeding 
30 days.”*® The import of the statute is to mandate a Police 
Board hearing with full rights where discharge or a thirty-one 
day suspension is recommended, But where a suspension of 
thirty days or less is advocated, the Police Board is not empow- 
ered to take any action, rather, disciplinary action is at the dis- 
cretion of the superintendent. 

An exercise of discretion by the Chicago superintendent of 
police may be manifest in a “general order.” A “general 
order” is an internal directive issued by the superintendent 
which affects the entire department. General Order No. 67-21 
and the subsequent amendments thereto set forth the disciplinary 
and summary punishment procedures presently in use by the 
Chicago Police Department.*? This order provides for the in- 
vestigating and the processing of all complaints alleging police 
misconduct regardless of whether the source is a citizen, a su- 
pervising officer, or any other member of the Department.** An 





45 The board’s power to adopt rules and regulations for the gov- 
ernance of the police department does not include the authority to admin- 
ister or direct the operations of the police department or the superinten- 
dent of police, except as provided in Section 10-1-18.1. 

ILL. Rev. Stat. ch. 24, § 3-7-3.1 (1971). 

46 TnL, Rev. Stat. ch. 24, § 10-1-18.1 (1971) (emphasis added). 

47 The order applies only to violations of the Department Rules and 
Regulations. However, these rules are far reaching and include “sustained 
violations of the law and other irregularities which are wilful, devious or 
serious in nature or involve the integrity of the Department.” General Order 
No. 67-21H, § 3-S-3 (Oct. 23, 1972), amending General Order No. 67-21 
(June 28, 1967). Thus, the order contains provisions for | a tag where 
a violation of the Illinois Criminal Code is alleged. General Order No. 67-21, 
§$ IV-G; General Order No. 67-21E, § II-E-R (May 1, 1970), amending 
General Order No. 67-21. 

48 General Order No. 67-21, § II. 
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investigator is assigned to conduct the probe and, when war- 
ranted, he may seek assistance from other members of his unit 
or from the staff of the Internal Investigation Division.** The 
investigation is required to be “‘complete and expeditious” and 
must conform to the elaborate directions detailed in the order.*° 
The procedures to be employed include taking written statements 
from the accused, witnesses and the complainant ;*' administering 
a breathalyzer test when drinking has been alleged;*? ordering 
the accused to submit to a polygraph test when an alleged crime 
has occurred ;** and complying with complex reporting and ap- 
proval procedures.** 

Upon completion of the inquiry, the investigating officer 
classifies the original complaint as either “unfounded” (allega- 
tion is false or not factual), “exonerated” (incident occurred 
but was lawful and proper), “not sustained” (insufficient evi- 
dence either to prove or disprove allegation), or “sustained” 
(allegation is supported by sufficient evidence to justify disci- 
plinary action.)** When classified as “sustained,” the investi- 
gator may further recommend a reprimand, suspension for a 
specific number of days or separation.*® 

It should be noted that this determination is made after 
the investigation has been completed. Only then is it known 
whether or not a Police Board hearing is mandated. If the rec- 
ommended action is a thirty day or less suspension, there is no 
right to a full hearing before the Police Board. General Order 
No. 67-21 sets forth the procedure to be employed in this event 
by creating a Complaint Review Panel.*’ 


The Police Board consists of five persons appointed by the 
mayor with the consent of the city council.** The Complaint 
Review Panel, on the other hand, consists of three persons who 
are members of the force.*® The rank of these presiding officers 
is dependent upon the rank of the accused. When the accused 
is of the rank of sergeant or above, two of the three panel mem- 
bers must be of “exempt” rank.® “Exempt” rank is accorded to 
high-ranking officers who obtained their positions by executive 
appointment rather than through the civil service procedure. 
Appointment is accorded to those “persons whom he [the super- 

49 General Order No. 67-21, §§ III-B-2g(1), IV-A. 

50 General Order No. 67-21, § IV-A-2. 

51 General Order No. 67-21, § IV-H. 

52 General Order No. 67-21, § IV-E. 

53 General Order No. 67-21, § VI-D. 

54 General Order No. 67-21, § V. 

55 General Order No. 67-21, § IV-J. 

56 General Order No. 67-21, § IV-M. 
57 General Order Nos. 67-21H, § 1-1 and 67-21E, § II. 


58 ILL, Rev. STAT. ch. 24, § 3-7-3.1 (1971). 
59 _ Order No. 67-21H, § 1-1. 
60 
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intendent of police] feels will carry out his policies.”** Further- 
more, these persons “serve in such capacity at the pleasure of 
the chief executive.’ 


The opportunity for a hearing before the Complaint Review 
Panel is not automatic. When the recommended action is thirty 
days suspension or less, the accused’s commanding officer is no- 
tified by telephone that the accused officer has twenty-four hours 
in which to exercise or waive his right to a Complaint Review 
Panel hearing.** The request for a hearing must be in the form 
of written notice. The accused is also advised that “no legal 
protection applies.’ 

Although the accused officer may not bring counsel to the 
hearing, he may bring with him any other active officer who does 
not out-rank the Panel members.® It is possible for this accom- 
panying officer to be an attorney, but even so, the right to counsel 
is not complete. The accompanying officer may assist the ac- 
cused only at the hearing itself and not, for example, at a poly- 
graph test. Furthermore, although the order permits the ac- 
companying officer to review the reports involved in the case 
and remind the accused of factors which could affect his case, 
the order specifically prohibits him from cross-examining or 
addressing the Department’s prosecutor or any member of the 
Panel.* 


The Complaint Review Panel itself is not empowered to 
impose any punishment. Its authority is limited to a recom- 
mendation of action to the superintendent.** General Order No. 
67-21 makes it clear that the entire discretion for the imposition 
of any punishment rests with the superintendent. 


From this review of General Order No. 67-21 several perti- 
nent observations may be made: (1) An extensive investigation 
is conducted prior to the Complaint Review Panel hearing, (2) 
Some Panel members are of exempt rank, i.e., they are chosen 
because of their support of the superintendent. (3) The accused 
officer is afforded a hearing only if he so requests in writing, (4) 
The full panoply of rights does not attach to the hearing, i.e., as a 
substitute for counsel the accused may be accompanied by an- 
other policeman and even this right is severely limited. (5) The 
final imposition of a penalty is at the discretion of the superin- 
tendent. 





61 2 W. WILSON, PoLICE ADMINISTRATION 280 (3d ed. 1972). 
62 4 

63 General Order No. 67-21, § III-B-3(b). 

64 General Order No. 67-21E, § II-E-P. 

65 pr Order No. 67-21H, § 2-5. 

66 


67 General Order No. 67-21, § III-C-4. 
68 General Order No. 67-21, § III-D. 
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Based on the premise that Complaint Review findings are 
merely advisory, any recommendations made are not subject to 
judicial review. General Order No. 67-21 provides for review 
by the superintendent and any action he takes in approving and 
effecting these recommendations is subject to the appeal process 
of the Administrative Review Act.” The effectiveness of this 
review procedure as it concerns disciplined Chicago policemen 
will be discussed in the next section. 


DUE PROCESS AND GENERAL ORDER No. 67-21 
Entitlement to the Protections 


In order to establish that the due process guarantees extend 
to Complaint Review Panel hearings, several hurdles must be 
surmounted, The first inquiry is whether the situation of the 
rebuked officer comes within the zone of the due process protec- 
tions. Entitlement to the prophylactic procedures requires not 
only that a property right within the scope of the provisions be 
involved, but also that the body conducting the proceedings be 
one that is bound by the constitutional prohibition. 


The existence of a property right in discipline situations is 
easy enough to establish. Chicago policemen are public em- 
ployees and are therefore clearly entitled to the protections of the 
Fourteenth Amendment.” Fitting the Complaint Review Panel 
within the framework of agencies bound to observe the due 
process policies, however, presents a greater challenge. 


The “enabling statute” creating the Complaint Review Panel 
is, in effect, General Order No. 67-21. Although that document 
claims to reserve all discretion to the superintendent of police, 
it in fact not only authorizes but requires the Panel to make a 
determination and recommendation of action to the superinten- 
dent.”7 The suggestion that the Panel is devoid of discretion 
appears to be false. 


It has been argued, and successfully, that the Panel is 
merely investigatory™* and this contention has found support in 


69 Td. 

(1980). People ex rel. Dever v. Wilson, 107 Ill. App. 2d 228, 246 N.E.2d 863 

71 Slochower v. Bd. of Education, 350 U.S. 551 (1956). 

72 The Complaint Review Panel will determine whether the charges 
should result in a finding of unfounded, exonerated, not sustained or 
sustained and will recommend one of the following actions to the Super- 
intendent: 

a. Further investigation with specific recommendations. 

b. Dismissal of the charges. 

c. A written reprimand. 

d. A suspension for a period not to exceed 30 days. 
General Order No. 67-21, § III-C-4 as modified” by General Order Nos. 
67-21B (July 23, 1968) and 67-21E, § II-C (emphasis added). 

78 See discussion in text accompanying notes 98 and 104 infra. 
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Hannah v. Larche.** However, a comparison of the activities of 
the Complaint Review Panel with those considered character- 
istic of an investigative body in Hannah, illustrates that the 
Complaint Review Panel is far more than an inquirer. Although 
it does not issue orders, the Panel does issue “determinations” 
which are instrumental in causing an order to be rendered by 
the superintendent. Thus, it is capable of making a determina- 
tion which may potentially deprive an individual of property. 
Although it cannot take affirmative action affecting legal rights, 
the Panel does issue “recommendations” of affirmative action 
affecting legal rights. 


Additionally, in view of the elaborate investigation preced- 
ing the determination of entitlement to a hearing, it is difficult 
to comprehend how the Panel hearing can also be classified as 
“investigatory.” The Complaint Review Panel session is the 
only hearing afforded the officer who may be disciplined for 
thirty days or less. In Willner v. Committee on Character and 
Fitness,”* the Supreme Court indicated that where the determiner 
has no hearing of his own, the role of the “advisor” is more than 
that of a mere investigator.” 


Furthermore, the review of the Complaint Review Panel’s 
conclusions by the superintendent is conducted in a sterile at- 


mosphere. The superintendent cannot attend all Panel hearings 
and must make his final determination from the record, reports 
and recommendations supplied to him. He hears no evidence 
upon which to base factual decisions. The Panel findings must 
necessarily be heavily relied upon in ordering a suspension. 


Appeal of the superintendent’s orders under the Adminis- 
trative Review Act” is equally unsatisfactory. Section 274 of 
that Act provides: “The findings and conclusions of the admin- 
istrative agency on questions of fact shall be held to be prima 
facie true and correct.” Supplementing this legislative restric- 
tion is a hesitancy on the part of the courts to substitute their 
discretion for that of the administrative officer. In Charles v. 
Wilson,” the Illinois appellate court stated that: 

[T]he Superintendent of Police has the responsibility to the 
community of securing maximum efficiency from the police force 
at all rank levels, and his actions should not be subject to review 


by the courts, except to determine whether there was or was not 
good faith and a reasonable exercise of discretion.’® 


This judicial reluctance to overturn a decision of the superin- 


74 363 U.S. 420 (1960). 

75 373 U.S. 96 (1963). 

76 Td, at 104. 

77 Inu. Rev. Stat. ch. 110, §§ 264 et seq. (1971). 
78 52 Ill. App. 2d 14, 201 N.E.2d 627 (1964). 

79 Td. at 25-26, 201 N.E.2d at 633. 
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tendent strips the appeal process of its effectiveness in preserving 
the rights of an accused officer. 

That the Chicago policeman facing a Complaint Review 
Panel has a property right at stake is obvious. That the investi- 
gative nature of the Panel is at best questionable and that the 
provisions for judicial review are ineffective has been demon- 
strated. Accordingly, the admonished officer’s need for due 
process protections in proceedings before the Complaint Review 
Panel is pressing. 

Compliance with Minimal Standards 

Assuming this conclusion, that the policeman’s situation is 
one entitling him to due process protections, it remains to be 
determined whether or not the minimal requirements of due 
process are satisfied by the present procedures. 


Notice to the disciplined Chicago policeman is effected by 
informing his commanding officer of the pending action by tele- 
phone twenty-four hours before the accused must exercise his 
option to have a Review Panel hearing. Apparently, although 
General Order No. 67-21 does not so state, the supervising officer 
is then to notify the accused. Nowhere in the order is it une- 
quivocally stated how, when or where the accused is to be advised 
of the possible action against him if the complaint is classified as 
“sustained” with a recommended suspension of thirty days or 
less. Nor is provision made for informing the accused of the rea- 
sons for the action. The inadequacy of this notice procedure is 
compounded by the requirement that the accused policeman sub- 
mit a written request within twenty-four hours to obtain a hear- 
ing before the Complaint Review Panel. The police administra- 
tion appears to be more concerned with notification to the 
disciplining board than with notification to the disciplined 
policeman. 


Upon exercising his option to appear before the Panel, the 
admonished officer becomes entitled to present his “‘plea.”*° This 
would seem to include presenting witnesses and oral arguments 
as well as confronting and cross-examining witnesses against 
him, But the order does not guarantee these rights.*! The pre- 
sentation of a plea merely affords a rudimentary opportunity 
to be heard at which the accused is not limited to written sub- 
missions, but may present his case orally. 

The opportunity for assistance of counsel is not flatly de- 
nied by the order, but neither is it assured. The order speaks 
only of the right to bring another officer to the hearing. In 

80 General Order No. 67-21, § III-C-3. 

81In Allen v. City of Greensboro, 322 F. Supp. 873 (M.D.N.C. 1971), 


aff'd 452 F.2d 489 (4th Cir. 1971), similarly worded yn gna = were at issue. 
They were applied so as to deny the accused the right of confrontation. 
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practice, an attorney may accompany the accused only at the 
grace of the Panel.*? This discretionary practice contravenes 
the principle, clearly established in Goldberg, that while counsel 
does not have to be provided, the accused should have the right 
to obtain counsel of his own. Moreover, in Powell v. Alabama** 
the Supreme Court observed that: 


If in any case, civil or criminal, a state or federal court were 
arbitrarily to refuse to hear a party by counsel, employed by and 
appearing for him, it reasonably may not be doubted that such a 
refusal would be a denial of a hearing, and, therefore, of due 
process in the constitutional sense.** 


The argument raised to support denial of the presence of 
counsel is the inconvenience of making the proceeding more 
cumbersome. Just how the attendance of an attorney would 
bring about this result is not explained by the proponents of the 
position. And the United States Supreme Court, itself, does 
“not anticipate that this assistance will unduly prolong or 
otherwise encumber the hearing.’’®* 


Due process also requires an impartial decision-maker. 
The procedures outlined in General Order No. 67-21 do provide 
this right. The prohibition that neither the accused nor the 
officer accompanying him may outrank any of the Panel mem- 
bers assures that no pressure will be exerted on the hearing 
officers, Additionally, no officer may be designated a member 
of a panel if the accused is serving under his command.** 

The last requirement for minimal due process protections 
is a final statement particularizing the reasons for the ultimate 
decision and the evidence relied on. Although the order specifies 
procedures for reporting nearly every action to the superinten- 
dent, the policeman, who is personally affected by the admonish- 
ment, is ignored. 

The Balancing Test 


Even if the present procedures fail to meet the minimum 
standards of due process, this failure will be tolerated if the 
interests of police administration outweigh those of the rebuked 
officer. The arguments supporting the contention that the 
administration’s interests should prevail, may be placed into 
three categories: (1) the convenience argument, (2) the mili- 
tary-discipline argument and (3) the insignificant penalty argu- 
ment. 


The proponents of the convenience view anticipate a dis- 





82 See Grabinger v. Conlisk, 320 F. Supp. 1213, (N.D. Ill. 1970), aff'd 
455 F.2d 490 (7th Cir. 1972). 

83 287 U.S. 45 (1982). 

84 Td. at 69. 

85 Goldberg v. Kelly, 397 U.S. 254, 271 (1970). 

86 General Order No. 67-21, § III-C-3. 
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ruption of disciplinary procedures if every officer were entitled 
to due process. This result would not necessarily follow. For 
full due process protections to be afforded the Chicago policeman, 
General Order No. 67-21 would have to be amended to provide 
for notice to the accused before the hearing and after a deter- 
mination has been made, assure the right of confrontation and 
cross-examination and allow the presence of counsel. The addi- 
tional step of notifying the accused would not seem to place an 
intolerable burden on police administration especially in view of 
the already complex reporting process. Furthermore, the right 
of confrontation and cross-examination should be part of the 
accused’s plea. It is difficult to understand how fulfillment of 
this right could impair the disciplinary process. Finally, the 
benefits to the accused of having a skilled and knowledgeable 
attorney speak for him heavily outweigh the minute inconve- 
nience of having one more person in the hearing room. 


The military-discipline argument is premised on the nature 
of the governmental function of enforcing police regulations and 
maintaining discipline, This position will be examined later in 
this article. 


The weakest of the arguments contending that the interests 
of efficient police administration outweigh those of the accused 
policeman is that a potential suspension of thirty days has rela- 
tively little impact on the recipient. It is true that a thirty day 
suspension without pay is the maximum penalty which can be 
imposed without providing the due process protections afforded 
at a Police Board hearing. But even a suspension of a few days 
without pay may place a serious burden on the salaried police 
officer. It can hardly be contended that the uninterrupted pur- 
suit of one’s livelihood is less important than the opportunity to 
purchase liquor (Wisconsin v. Constantineau) ,*’ the continued 
possession of a stereo purchased on credit (Fuentes v. Shevin) * 
or the retention of a driver’s license (Bell v. Burson) .* 


Although some due process protections are afforded by the 
police disciplinary procedures, many others are not, and the 
interests of the administration in supervising police activities 
are not sufficient to justify withholding the full panoply of due 
process. Thus, it would seem from this analysis that the con- 
stitutional rights of disciplined policemen are being violated by 
the Chicago rules. But the only case to have considered the 
point did not so hold. 


87400 U.S. 433 (1971). 
88 407 U.S. 67 (1972). 
89 402 U.S. 535 (1971). 
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CASE LAW APPLICATION IN DISCIPLINE PROCEEDINGS 

The leading decision construing the Chicago police disci- 
plinary procedures is the 1970 case of Grabinger v. Conlisk.*” 
The action was brought by two police officers against the super- 
intendent of police and other defendants, seeking money damages 
and the expunging of certain official records pertaining to plain- 
tiffs. An investigation was initiated based upon a citizen’s 
complaint charging plaintiff Grabinger with use of excessive 
force while plaintiff Tovar looked on. The investigation and 
Complaint Review Panel hearing resulted in the imposition on 
each of the plaintiffs of a fifteen day suspension without salary. 


Grabinger and Tovar alleged violations of constitutional 
rights in that they were refused the opportunity of having 
an attorney present at the hearing and that a suspension, 
based in part upon their refusal to submit to a polygraph test 
without benefit of counsel was arbitrary. The district court 
quickly dismissed plaintiffs’ Fifth Amendment self-incrimination 
and Sixth Amendment right to counsel contentions. But the 
court had to struggle to dismiss the contention that due process 
was not observed. 


The opinion avoided classifying the Complaint Review Panel 
hearing as either “administrative,” as urged by the plaintiff 
policemen, or as “departmental,” as urged by defendant Conlisk. 
In doing so the opinion relied on language from Hannah and 
stated that the “precise nature of the governmental function 
involved, the nature of the proceedings, and the potential bur- 
den on those proceedings of the claimed due process rights” 
must be the primary considerations in determining the contours 
of plaintiffs’ due process rights.*t The characteristics of an in- 
vestigative hearing enumerated in Hannah were ignored. 


In deciding that plaintiffs’ due process rights were not 
violated, five factors were found to control. The first of these 
dealt with the severity of the penalty imposed. The Grabinger 
court found the proceedings to have “‘a relatively limited impact 
on any police officer’’®? and that the situation was one “where, 
at most, some mild form of disciplinary action may occur” and 
where “the maximum punishment is relatively so little.”** Thus, 
the court concluded that a potential suspension of thirty days 
without pay placed a negligible burden on due process rights. 

The second factor concerned the military-discipline argu- 
ment, The court stated that: 





90 320 F. Supp. 1213 (N.D. Ill. 1970), aff’d 455 F.2d 490 (7th Cir. 1972). 
sin bo at 1219. 
92 
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[A] law enforcement officer is in a peculiar and unusual position 
of public trust and responsibility, and by virtue thereof, the 
public body has an important interest in expecting the officer to 
give frank and honest replies to questions relevant to his fitness 
to hold public office.® 
And that: 
The high obligation owed by a policeman to his employer and 
his peculiar position in our society certainly must be taken into 
account in considering the nature and effect of disciplinary pro- 
ceedings instituted by the employer. 
Nowhere did the court explain how a denial of a full hearing 
would diminish the policeman’s public trust or high obligation. 
The third factor relied on was the convenience contention. 
While the court acknowledged that the plaintiffs would benefit 
from the presence of counsel, it stated that granting this privi- 
lege would seriously disrupt the disciplinary procedures.” Again, 
the finding was unsubstantiated. 


The fourth factor related to the fact that plaintiffs were 
given notice and were afforded a hearing. It cannot be denied 
that General Order No. 67-21 provides for notice and a rudi- 
mentary hearing. But the primary issue was whether that 
notice and hearing complied with the requirements of due 
process, not whether some notice and some hearing was pro- 
vided for. 


The fifth factor involved the finding that the Complaint 
Review Panel function was investigatory in nature, rather than 
adjudicative, since the Panel merely made a recommendation 
while the superintendent took the final action.** The court ar- 
rived at this conclusion while entirely overlooking the fact that 
a complete investigation was conducted prior to the hearing. 


Finally, the court also dismissed the contention that basing 
the suspension in part upon plaintiffs’ refusal to submit to a 
polygraph test without the presence of counsel violated due 
process. The court employed the same five factors in conclud- 
ing that the requirement of submission to a polygraph test did 
not violate procedural due process. In view of the fact that 
plaintiffs had never taken the test, the court refused to decide 
whether the use of the test results themselves as the basis for 
suspension would constitute an infringement upon due process 
protections. 


While the Grabinger case was pending appeal,’” a district 
court in North Carolina decided the case of Allen v. City of 





% Td, at 1219. 
96 Td, at 1220. 
97 Td. 
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Greensboro. Detective Allen had been removed from the 
Youth Division and demoted to the position of patrolman with 
a resultant salary decrease. This action was the result of a 
finding by the General Board of Inquiry that plaintiff Allen had 
made improper advances toward a young woman while he was 
conducting an official investigation. 


The organization and procedures for discipline described 
in the Allen case are not unlike the situation found in Chicago. 
The Greensboro Chief of Police also dictated the procedures by 
way of a general order’ unbound by any statutory restrictions. 
The pertinent differences between the Greensboro procedures 
and those used in Chicago are (1) while the accused Greensboro 
police officer may present witnesses and testimony, he is specifi- 
cally prohibited from bringing legal counsel, personal advisors, 
and family members to the hearing and (2) although the Board 
made recommendations to the Greensboro chief of police, the 
latter’s action was appealable to the city manager, the adminis- 
trative head of the municipal government, who had final ap- 
proval. 


Although Allen alleged a denial of the right of confronta- 
tion in that the complainant was not available for cross-exami- 
nation at the hearing, the court pointed out that he could have 
called her as a witness. 


In concluding that Allen was not denied due process, the 
court relied heavily on the Illinois Grabinger decision decided 
less than two months previously. Again, the Allen court found 
that the public interest in proper police protection by a compe- 
tent and properly disciplined police force outweighed the private 
interests of the individual policeman.’** And again, this decision 
was arrived at by citing language from Grabinger without any 
explanation of how the affording of due process protections 
would inhibit the discipline of the force. The Allen court further 
relied on Grabinger by applying the same five factors. Al- 
though the Allen court did not enumerate the fifth factor, 
the investigative nature of the hearing, as one of the bases for 
its determination, the finding that the General Board of Inquiry 
was an investigatory body and not judicial or quasi-judicial, was 
central to the disposition of the case.’ 





omnes opinion in Grabinger with little discussion. 455 F.2d 490 (7th Cir. 


1971). 322 F. Supp. 873 (M.D.N.C. 1971), aff'd 452 F.2d 489 (4th Cir. 
102 Greensboro Police Force Departmental General Order No. 69-2. 

103 322 F. Supp. at 876-77. 

104 Both Grabinger v. Conlisk and Allen v. City of Greensboro were cited 
with approval by a Delaware district court in Boulware v. Battaglia, 344 F. 
Supp. 889, 907 (D.C. Del. 1972), aff'd 478 F.2d 1898 (8d Cir. 1978). 
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Allen appealed to the Fourth Circuit Court of Appeals’® 
which affirmed the lower court decision. However, the court of ap- 
peals was less definite in its holding that due process was not 
violated and disagreed with the lower court on one very impor- 
tant aspect. The reviewing court found that the hearing pro- 
cedure was not strictly investigatory. Rather, the appellate 
court found that it served adjudicative functions as well. This 
finding was not enough to reverse the decision, however, upon 
examination of the specific factual situation before the Allen 
court. 


In affirming, the court of appeals relied on three peculiar 
facts not present in the Grabinger case. First, Allen admitted 
to the charges. The complainant was not present at the hearing 
and her statement was admitted as hearsay — her version of 
the incident was read by an investigation officer. The accused 
agreed that these statements were “basically true,” and accord- 
ingly, the reviewing court found that confrontation would have 
been of little help. Second, Allen never made his desire to be 
represented by counsel known until he appealed his demotion 
to the city manager. Allen felt that the request would have 
been unavailing in the face of the specific prohibition against 
the presence of counsel found in the governing order, The 
appellate court noted that “[w]hile courts should not require 
futile gestures for the sake of form, we might have a different 
case had Allen requested that counsel be allowed to be present.’ 
Thus, the fact that Allen failed to protest the regulation denied 
the police administration the opportunity to reconsider its 
procedure. Third, in a footnote,’ the reviewing court found 
the Greensboro procedures to be distinguishable from those in 
Grabinger where the most formidable action the reviewing panel 
could recommend was a thirty day suspension, while the Greens- 
boro Board could recommend complete dismissal. This observa- 
tion seems to be misguided. At the time Grabinger was decided, 
the Complaint Review Panel could recommend Police Board 
action; the Police Board in turn could take action resulting in 
dismissal.?* 





The procedures upheld in the Boulware case provided substantially greater 
protections than were afforded the plaintiffs in either Grabinger or Allen. 

105 Allen v. City of Greensboro, 452 F.2d 489 (4th Cir. 1971). 

106 Td, at 490-91. 

107 Td, at 491. 

108 General Order No. 67-21, § III-C-4 has since been amended by Gen- 
eral Order No. 67-21E, $ II-C to strike the words “Charges before the 
Police Board” as one of the possible actions of the Complaint Review Panel. 
But in view of other language in the order, it is not clear whether this 
deletion prohibits such a recommendation by the Panel. Since the Police 
Board hearings do provide all of the due process protections, it would appear 
that an officer is in a better position constitutionally if more serious action is 
recommended. 
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Two other cases dealing with this due process issue chal- 
lenged the discipline procedures of the United States Military 
Academy. In White v. Knowlton’ six cadets sought to enjoin 
the Superintendent of the Academy and the Commandant of 
Cadets from separating them from the Academy, White and the 
other plaintiffs were threatened with dismissal for violating the 
Cadet Honor Code which mandates: “A cadet will not lie, 
cheat or steal nor tolerate those who do.” The allegation of 
cheating’™° was referred to a self-policing body, the Cadet Honor 
Committee. Upon the Committee’s adverse finding, a de novo 
hearing was held before a Board of Officers, which affirmed the 
finding. 

The plaintiffs contended that both the hearing before the 
Honor Committee and that before the Board of Officers were 
conducted in a manner which denied them due process of law. 
While the Regulations for the United States Military Academy 
provide for the convening of a Board of Officers, they do not 
mention the formulation of the student Honor Committee. Ap- 
parently this step of the procedure developed by tradition and 
appears in a memorandum issued by a commanding officer. 
In part, the cadets alleged a denial of their right to procedural 
due process during the hearing before the Honor Committee 
in that they were given inadequate notice of Committee pro- 
ceedings and of the specific charges and evidence against them, 
they were not advised of their right to remain silent, they were 
not provided with the assistance of counsel while preparing for 
their appearances before the Committee, and they had no op- 
portunity to confront or cross-examine adverse witnesses nor to 
present witnesses on their own behalf. The cadets challenged 
the adequacy of the Board of Officers hearing in that the 
Board was composed of graduates of military academies and was 
thus biased against plaintiffs, and that a “beyond a reasonable 
doubt” standard of proof was not applied nor was a unanimous 
decision of the Board required. 

The New York district court first noted a basic flaw in the 
plaintiffs’ allegation that unconstitutional procedures were em- 
ployed by the Honor Committee. The cadets failed to show that 
the Committee’s determination played an integral part in the 
manner in which the Board of Officers conducted the case or in 

109 361 F. Supp. 445 (S.D.N.Y. 1978). 

110 The plaintiffs were scheduled to take a physics exam consisting of 
short-answer questions. The questions were identical to those given to an- 
other group of students earlier in the day, but the order in which the ques- 
tions appeared was scrambled. Each of the plaintiffs’ exam papers showed a 


high correlation to the correct answers for the earlier exam so as to suggest 
advance knowledge of the questions, 


111 The various documents setting forth the procedure are fully outlined 
in the opinion. 
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the determination of whether plaintiffs would be allowed to con- 
tinue their military careers. In acting upon the plaintiffs’ prem- 
ise that Academy tradition established the Committee as a neces- 
sary part of the separation process, the court analogized the situa- 
tion to that of a grand jury. The court noted that, except for the 
right to remain silent, none of the rights allegedly denied plain- 
tiffs are available at a grand jury hearing. The claimed right 
to remain silent was disposed of by pointing out that there was 
no suggestion that anything said by any of the plaintiffs before 
the Honor Committee was used, or even referred to, at the Board 
of Officers hearing. 


The court likewise found no due process violations in the 
manner in which the Board of Officers hearing was conducted. 
The contention that the Board, made up of Academy graduates, 
was biased was dismissed as being frivolous. The court con- 
strued the various regulations as requiring only substantial 
evidence, and not evidence beyond a reasonable doubt, to support 
a finding of an Honor Code violation. And, since the proceedings 
were not criminal, neither the criminal standard of proof, nor 
the requirement of a unanimous verdict, were applicable. 

Thus, the procedures employed in separating White and the 
other cadets from the Academy did not constitute a denial of due 
process. A year earlier the same district court came to an oppo- 
site conclusion in Hagopian v. Knowlton.” 

Joachim Hagopian, a third-year cadet at the United States 
Military Academy, sought a preliminary injunction preventing 
his expulsion from the Academy for amassing an excess num- 
ber of demerits. The cadet alleged that the procedures employed 
in the separation proceedings violated his Fifth Amendment right 
to due process. 

The court was concerned with demerits classified as Class 
III Delinquencies. These represented offenses at the lowest level 
of culpability such as being in need of a haircut and wearing an 
uncleaned uniform. The court found it significant that the 
Company Tactical Officer, Hagopian’s immediate supervisor, not 
only was in a position to report these rule infractions, but also 
acted upon the report and reviewed his own action. The decision 
for expulsion was made by an Academic Board based on the 
Tactical Officer’s recommendation and a written statement sub- 
mitted by Hagopian. Nothing in this procedure provided for the 
taking of evidence or testimony from witnesses, nor was legal 
counseling available. 

Another important consideration was the introduction of the 
subjective questions of “potential” and “attitude.” The plain- 


112 346 F. Supp. 29 (S.D.N.Y. 1972), aff’d 470 F.2d 201 (2d Cir. 1972). 
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tiff’s written submissions and hearsay statements from others 
were held insufficient — interjection of these subjective factors 
required an evidentiary hearing. This merger of prosecutorial 
and judicial functions in the Tactical Officer and the absence of 
an evidentiary hearing was found to fall short of the due process 
standard where the cadet faced the prospect of expulsion. Sig- 
nificantly, the court supported the constitutional right to pro- 
cedural due process and the availability of a fair hearing.’* 


Although both the White and Hagopian decisions examined 
the rights of United States Military Academy cadets, neither 
opinion mentioned the military-discipline argument so heavily re- 
lied on in Grabinger and Allen. The theories on which these cases 
were decided vary in other respects as well. The district court in 
Allen rejected claims of Fifth Amendment violations on the basis 
that due process rights did not attach to the situation before the 
court. The appellate court, however, found that due process 
rights were applicable but that the requirements of the protec- 
tion were afforded the plaintiff in Allen. Furthermore, the appel- 
late court specifically disagreed with the holding that the hearing 
was merely investigatory. Rather, they found it to be both in- 
vestigatory and judicial in nature noting the significance of the 
fact that the final discretion rested with the city manager. 


These cases constitute the essence of decisional law concern- 
ing the extent to which due process protections impact discipli- 
nary proceedings held in a military-like atmosphere. The opin- 
ions are based on different theories and disagree on major points. 


The disparity between the holdings of Grabinger and Allen 
as to the nature of the hearing does not appear to create a con- 
flict of sufficient magnitude to move the Supreme Court to decide 
the due process question. A federal court of appeals case 
squarely in conflict with these decisions may induce a grant of 
certiorari. Until the issue is thus brought into focus and a 
definitive ruling is rendered by the Supreme Court, the onus of 
change lies elsewhere. 


CONCLUSION 


The Illinois legislature has the power to effect a change in 
the thirty day language of the present statute.""* As the statute 
now reads, full due process protections are afforded only where 
a policeman may be discharged or suspended for a period of more 





113 Jd, at 34. The Second Circuit Court of Appeals affirmed the decision, 
though on somewhat different reasoning, referring to the Academic Board as 
the body which makes the “fateful recommendation.” Hagopian v. Knowlton, 
470 F.2d 201, 206 (2d Cir. 1972). 
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than thirty days. Where the suspension is for thirty days or less, 
an officer is bound to the limited protections afforded at a hearing 
before the Complaint Review Panel. Action by the General 
Assembly could extend the coverage of the statute to encompass 
all suspensions regardless of their length. 

In view of the apparent influence exerted by the Chicago 
superintendent of police over the legislature, it is unlikely that 
the law-making body will be so moved. This influence is illus- 
trated by legislative action taken during the reign of O. W. 
Wilson as superintendent of police. For example, it has been 
suggested that Wilson desired the title of “superintendent of 
police” as opposed to “chief of police.’’**> O. W. Wilson took over 
the administration of the Chicago Police Department in 1960. 
Prior to that time, the administrative head of the city’s force was 
called the “chief of police.”"* The statute denominating him as 
such was repealed on May 29, 1961. The present vesting pro- 
vision, using the term “superintendent of police,” was enacted 
on the same date, less than one year after Wilson took office. 


It would seem that legislative action will await the approval 
of the superintendent. An alternative and more expeditious 
way of eradicating the inequities in the present disciplinary pro- 
cedures is direct action by the superintendent. Through his 
legally sanctioned general order power, he controls the discipline 
procedures of the Chicago Police Force. His primary ground for 
denial of full due process rights can only be the military-disci- 
pline argument. Interestingly, in the two United States Military 
Academy cases discussed, this argument was not advanced to 
sustain the courts’ holdings. Moreover, the argument has been 
expressly rejected in at least one other military academy case.""” 


As noticeable as ex-Superintendent Wilson’s influence is in 
the statutes, it is even more pronounced in the present general 
order. General Order No, 67-21, issued by Wilson, states: 


The purpose of this order is to establish procedures for handling 
complaints and disciplinary actions against members of the De- 
partment under the following policies: 

A. Discipline is a function of command. 

B. Prompt and thorough investigation of allegations of miscon- 
duct must be made so that the facts may be established and 
appropriate action taken either to clear the innocent or disci- 
pline the guilty. Corrective action must be timely to be ef- 
fective. 

A well disciplined force is one that voluntarily and ungrudg- 
ingly conforms to all Department rules and orders. It follows 





115 W, TURNER, THE POLICE ESTABLISHMENT 110 (1968). 
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that the best disciplined force is least in need of correction 
and is, therefore, the least punished. 
While violations of rules, regulations, or orders require dis- 
ciplinary action, the motive of the offender will be taken into 
consideration in fixing an appropriate punishment. Was there 
an evil, dishonest, immoral, or selfish motive or did the viola- 
tion result inadvertently from a nonvenal human frailty such 
as ignorance, forgetfulness, oversight, or the pressures of 
domestic life complicated by the misfortune to which we are 
all heir? Justice will be tempered with mercy when the heart 
of the offender is right.'"* 
In the second edition of Wilson’s book on the administration of a 
police force, the following language can be found: “Discipline is 
a function of command....” and “[t]he best-disciplined forces 
are the best trained and therefore the least punished.”"*® Other 
parts of General Order No. 67-21 are also excerpts from the 
published works of O. W. Wilson.'”° 


These excerpts are illustrative of the military-discipline 
doctrine. In these same books, Wilson propounds additional 
principles which contravene the military-discipline position : 

The wise leader wins the support of his force to his policies, 
plans, and procedures before placing them into effect. The im- 
position on operating personnel of procedures not understood and 
approved by them nearly always results in failure. Even the most 
excellent plan will not be operated satisfactorily by unsympathetic 
policemen. 

The [superintendent], therefore, should not inflict on his force 
policies and procedures which the members are not prepared to 
approve and accept. He should first win their approval. When his 
proposals are sound, the approval is usually gained without diffi- 
culty; resistance to the plan may be evidence of its unsuitability 
and indicates the need for a reassessment or modification of it.121 

The police administrator is understandably reluctant to give 
up his wide discretion. It is a natural tendency to guard it 
jealously.'*? But it is just as reasonable to conclude that if he 
relinquishes it voluntarily, he will come closer to attaining his 
objectives of high morale and good discipline, than if he is forced 
to give it up. 


In the absence of a judicial ruling or legislative action, the 
superintendent is free to continue denying due process protec- 
tions to certain admonished policemen. The influence of O. W. 
Wilson’s theories predominate in the present disciplinary pro- 





118 General Order No, 67-21, § I. 

1190, W. WILSON, PoLICcE ADMINISTRATION 173 (2d ed. 1963). 
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cedures and these practices have been continued by Wilson’s suc- 
cessor, James Conlisk, in his amendments to the general order. 


On November 1, 1973, Superintendent Conlisk resigned 
and James Rochford has been named as his replacement. 
Perhaps the new superintendent of police will loosen the bounds 
of tradition by exerting his influence over the legislature or, 
preferably, by taking direct action in revising General Order No. 
67-21 to afford full due process protections at all disciplinary 
proceedings. 


Margaret Grabowski 





THE BURGER COURT AND THE CONFRONTATION 
CLAUSE: A RETURN TO THE FAIR TRIAL RULE 


INTRODUCTION 


To no one’s surprise, the four justices President Nixon 
appointed to the United States Supreme Court have brought the 
criminal justice revolution of the 1960’s to an abrupt halt. 
There were already strong indications by the middle of 1970, 
when Chief Justice Burger had been sitting for a year and Jus- 
tice Blackmun had just been appointed, that the new Court 
seemed inclined toward restricting the Warren Court decisions 
in the area of criminal procedure. This inclination developed into 
implicit policy after Justices Powell and Rehnquist joined the 
Court at the end of 1971, and the retreat from the landmark 
cases of the Sixties is now well under way.’ 


Since 1970 the new Court has limited the letter or the spirit 
of a number of the protections afforded defendants in criminal 
proceedings. In the area of the privilege against self-incrimina- 
tion, for instance, the Court has held that confessions taken in 
the absence of the Miranda warnings may nonetheless be used 
for impeachment (Harris v. New York?) ; that drivers involved 
in automobile accidents may be required to stop at the scene and 
give their names and addresses (California v. Byers*) ; and that 
use-and-derivative-use immunity satisfies the privilege (Kastigar 
v. United States*). In the area of identification, the Court has 
held that the Wade-Gilbert right to counsel at lineups does not 
arise until after the initiation of ‘adversary judicial criminal 
proceedings” (Kirby v. Illinois’); that showing to witnesses 
photographs of the defendant is not a “critical stage’ and 
thus does not give the defendant the right to have his coun- 
sel present (United States v. Ash*); and that a showup con- 
ducted seven months after the crime did not violate the Stovall 
“unnecessarily suggestive” rule (Neil v. Biggers’). The Court 
has also held that the Brady rule requiring the prosecution 
to disclose evidence favorable to the accused did not apply 
in a case where the prosecution failed to disclose information 





1The four Nixon appointees command a majority with the concurrence 
of either one of the “swing” justices, White or Stewart. The libertarian 
wing of the Court has been reduced to three justices — Douglas, Brennan 
and Marshall. 
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casting substantial doubt on the identification testimony of a 
chief prosecution witness (Moore v. Illinois*) ; that a person can 
give a valid consent to a search without knowing he has the 
right to refuse such consent (Schneckloth v. Bustamonte’) ; 
that a jury verdict need not be unanimous (Johnson v. Louisi- 
ana, Apodaca v. Oregon"); that the determination of the 
voluntariness of a confession need only be by a preponderance 
of the evidence (Lego v. Twomey"); and that the guarantee 
against double jeopardy did not bar reindictment and trial after 
a mistrial had been declared because of a faulty first indictment, 
even though the jury had already been empaneled and sworn 
(Illinois v. Somerville**). 

It is clear, however, that the Burger Court has chosen to 
eliminate many of the Warren Court decisions without taking the 
judicially distasteful step of explicitly overruling them. It has 
done this by employing the same type of due process test which 
characterized the “Fair Trial Rule” applied by the Court during 
the first half of this century. 

The Fair Trial Rule rejected the doctrine that the Bill of 
Rights applies to state proceedings, and restricted application of 
the Due Process Clause to a case-by-case determination of 
whether the proceedings in question were fundamentally “un- 
fair.” This approach was eventually discredited by the Warren 
Court, which incorporated most of the Bill of Rights into the 
Fourteenth Amendment’s Due Process Clause and held them to 
be equally applicable in state and federal proceedings. 

The new Court’s attempt to resurrect the straight due 
process approach of the Fair Trial Rule, as -vell as its general 
dissatisfaction with the expansive reading given by the Warren 
Court to the criminal protections of the Bill of Rights, can 
be seen most clearly by analyzing its treatment of the Sixth 
Amendment right of confrontation — a right whose contours 
were largely developed by the Warren Court. 


THE CONFRONTATION CLAUSE UNDER THE WARREN COURT 
The modern history of the Sixth Amendment right of con- 
frontation’* began in 1965 with Pointer v. Texas.* The prose- 





8 408 U.S. 786 (1972). 
9 412 U.S, 218 (1973). 
10 406 U.S. 356 (1972). 
11 406 U.S. 404 (1972). 
12404 U.S. 477 (1972). 
13 410 U.S, 458 (1978). 
14“Tn all criminal prosecutions, the accused shall en oy the right . 
to be confronted with the witnesses against him. .. U Const. amend. 


" 15380 U.S. 400 (1965). Significant earlier cases include Reynolds v. 
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cution in Pointer, after proving that one of its witnesses had 
moved out of the state, introduced at the trial testimony which 
had been given by the absent witness at the defendant’s prelimi- 
nary hearing. Pointer had not been represented by a lawyer at 
the preliminary hearing and had not cross-examined the witness. 


The Supreme Court first held that the right of confronta- 
tion was incorporated in the Fourteenth Amendment: 
[T]he Sixth Amendment’s right of an accused to confront the 
witnesses against him is . . . a fundamental right and is made 
obligatory on the States by the Fourteenth Amendment.'® 
The Court then pointed out that the right of cross-exami- 
nation was included in the right of confrontation,’’ and held 
that the introduction of the preliminary hearing testimony at 
the trial without such cross-examination denied the defendant 
the right to be confronted with the witnesses against him."* 


In the companion case of Douglas v. Alabama, an out-of- 
court confession of the accused’s alleged accomplice, who had 
been tried separately, was read into evidence in a purported 
effort to refresh the witness’ recollection. The statements in- 
criminated both the accused and the witness, who refused to 
answer in spite of the trial court’s ruling that he could not assert 
his Fifth Amendment privilege against self-incrimination. 


The Court held that: 


Although the Solicitor’s reading of [witness] Loyd’s alleged 
statement, and Loyd’s refusals to answer, were not technically 
testimony, the Solicitor’s reading may well have been the equiva- 
lent in the jury’s mind of testimony that Loyd in fact made the 
statement; and Loyd’s reliance upon the privilege created a situa- 
tion in which the jury might improperly infer both that the 
statement had been made and that it was true... . Since the 
Solicitor was not a witness, the inference from his reading that 
Loyd made the statement could not be tested by cross-examination. 
Similarly, Loyd could not be cross-examined on a statement 
imputed to but not admitted by him.?° 


The Court also noted that cross-examination of the law 
enforcement officer who took the statements from Loyd would 





United States, 98 U.S. 145 (1878), holding that a defendant who had himself 
caused the absence of a witness could not complain of a Confrontation Clause 
violation; Motes v. United States, 178 U.S. 458 (1900), holding that absence 
of a witness due to the negligence of officers of the government was a 
violation of the accused’s right of confrontation; Mattox v. United States, 
146 U.S. 140 (1892), stating in dictum that dying "declarations are admissible 
against the accused; and Mattox v. United States, 156 U.S. 237 (1895), 
allowing testimony given at defendant’s first trial to be admitted at retrial, 
the witness having died in the meantime. See also Delaney v. United States, 
263 U.S. 586 (1924), discussed in note 84 infra. 

16 380 U.S. at 403. 

17 Jd, at 404, 

18 Jd, at 407-08. 

19 380 U. . (1965). 

20 Td, at 4 
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not obviate the need to cross-examine Loyd himself, since the 
officers could only testify that Loyd made the statements, and 
not whether they were true.” 

The Warren Court thus held, in the first two cases applying 
the Confrontation Clause to the states, that cross-examination 
was a basic part of the right of confrontation, that former tes- 
timony which had not been subjected to cross-examination could 
not be used at a defendant’s trial, and that statements untested 
by cross-examination could not be brought to the jury’s attention, 
whether or not they were technically part of the evidence in the 
case. 


The following year, in Brookhart v. Janis,”* the Court con- 
sidered the standard to be applied in testing whether a waiver 
of the right of confrontation had been made, and concluded that 
such a waiver must meet the same high standards set forth in 
Johnson v. Zerbst®* for the waiver of other constitutional rights 
— that it be “an intentional relinquishment or abandonment of a 
known right or privilege.”** 

In Brookhart, the defendant’s lawyer agreed to an unusual 
Ohio procedure which had the practical effect of a plea of guilty. 
Under this procedure, the defense counsel agreed that the prose- 
cution need only present a prima facie case, with the under- 
standing that he would not offer evidence himself on behalf of 
the defendant nor cross-examine the state’s witnesses. The state 
introduced an alleged confession made out of court by one of 
Brookhart’s codefendants, who did not testify. The Court held 
that the defendant’s assertion that he was in no way pleading 
guilty indicated that a waiver had not been made, and that the 
denial of cross-examination and the introduction of the codefen- 
dant’s out-of-court confession therefore violated his right of 
confrontation. 


In that same year the Court expanded the confrontation 
right to include out-of-court remarks not subsequently admitted 
into evidence. In Parker v. Gladden,”® the Court held in a per 


21 Td. at 419-20. 

22 384 U.S. 1 (1966). 

23 304 U.S. 458 (1938). 

24The Brookhart Court stated that: 

The question of a waiver of a federally guaranteed constitutional right 
is, of course, a federal question controlled by federal law. There is a 
presumption against the waiver of constitutional rights ... and for a 
waiver to be effective it must be clearly established that there was ‘an 
intentional relinquishment or abandonment of a known right or privi- 
lege.’ Johnson v. Zerbst, 304 U.S. 458, 464. ... 

384 U.S. at 4. 

The Court later held that a defendant who acts in a disruptive manner 
may lose his confrontation right to be present at the trial, notwithstanding 
the Johnson v. Zerbst standard for waiver. Illinois v. Allen, 397 U.S. 337, 
343 (1970). 

25 385 U.S. 363 (1966). 
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curiam opinion that a bailiff’s prejudicial remarks to a seques- 
tered jury violated the defendant’s right of confrontation, inas- 
much as the statements were made outside the courtroom and 
thus were not subject to cross-examination.”* 

In 1968 the Court extended the Pointer rule of excluding 
prior testimony by an out-of-court witness to include those cases 
where the defendant had been represented by counsel at the 
earlier proceeding and had had an opportunity to cross-examine 
the witness. In Barber v. Page,”’ the prosecution read into evi- 
dence the preliminary hearing testimony of a witness who was 
incarcerated in a federal prison in a neighboring state at the 
time of the trial. The defendant had been represented by counsel 
at the preliminary hearing, although no cross-examination of 
the witness had taken place. 

After noting that the state had made no effort to secure 
the witness’ presence at the trial, the Court held that unless the 
state had made such an effort, the witness could not be considered 
“unavailable” for purposes of introducing his earlier testimony.” 
Speaking for the Court, Justice Marshall declared that even if 
the defendant’s counsel had cross-examined the witness at the 
preliminary hearing, his testimony could not be admitted at the 
trial: 


The right to confrontation is basically a trial right. It includes 


both the opportunity to cross-examine and the occasion for the 
jury to weigh the demeanor of the witness. A preliminary hear- 
ing is ordinarily a much less searching exploration into the merits 
of a case than a trial, simply because its function is the more 
limited one of determining whether probable cause exists to hold 
the accused for trial. While there may be some justification for 
holding that the opportunity for cross-examination of a witness at 
a preliminary hearing satisfies the demands of the confrontation 
clause where the witness is shown to be actually unavailable, this 
is not, as we have pointed out, such a case.?® 


Barber v. Page thus emphasized the Warren Court’s position 
that the right to cross-examine at the trial itself was paramount, 
and established the rule that in order to introduce the former tes- 
timony of an absent witness at the trial, there must have been 
both an opportunity for cross-examination at the earlier hearing 
and a good-faith effort on the part of the state to produce the 
witness. The following year the Court held in Berger v. Califor- 
nia® that Barber was to have retroactive effect, noting that the 
state’s claim of reliance on previous standards was “most unper- 
suasive” since “Barber v. Page was clearly foreshadowed, if not 

26 Td, at 364. 
27 390 U.S. 719 (1968). 

28 Td. at 724-25, 


29 Td. at 725-26. 
30 393 U.S. 314 (1969). 
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preordained, by the Court’s decision in Pointer v. Texas... .”™ 


In the same year as the Barber decision the Court decided 
Bruton v. United States,?* a case which has had great impact on 
the admission of evidence in joint trials. Bruton set forth the 
rule that limiting instructions to the jury could not cure the 
error of admitting out-of-court statements of a codefendant 
which inculpate the accused, if the codefendant does not take the 
stand.** The Court held that “this encroachment on the right to 
confrontation” was too damaging to be cured by an instruction 
to the jury to disregard the statements insofar as they incul- 
pated the defendant.** The Court relied heavily on the reasoning 
in Jackson v. Denno,* which held that a jury could not be ex- 
pected to ignore a defendant’s confession in determining guilt, 
even if it found the confession to be involuntary and had been 
instructed to disregard such a confession. Justice Brennan, 
speaking for the Court in Bruton, pointed out that even a sub- 
terfuge such as that used by the prosecution in Douglas v. Ala- 
bama was less damaging to a defendant than was the introduction 
of the statements made by Bruton’s codefendant: 

Here [codefendant] Evans’ oral confessions were in fact testified 
to, and were therefore actually in evidence. That testimony was 
legitimate evidence against Evans and to that extent was properly 
before the jury during its deliberations. Even greater, then, was 
the likelihood that the jury would believe Evans made the state- 
ments and that they were true — not just the self-incriminating 
portions but those implicating petitioner as well. Plainly, the 
introduction of Evans’ confession added substantial, perhaps even 
critical, weight to the Government’s case in a form not subject to 
cross-examination, since Evans did not take the stand. Petitioner 
thus was denied his constitutional right of confrontation.** 

Soon after the Bruton decision the Court held, in Roberts 
v. Russell,’” that the Bruton rule was to have retroactive effect. 
In that same year the Court once again stressed the importance 
of cross-examination, holding in Smith v. Illinois** that a trial 


court’s refusal to allow the defense to learn the real name of the 





31 Jd, at 315. For discussion of the factors to be weighed in determining 
whether a decision should be retroactive, see Linkletter v. Walker, 381 U.S. 
= (1965) and Stovall v. Denno, 388 U.S. 293 (1967). Stovall identified the 

actors as: 
(a) the purpose to be served by the new standards, (b) the extent of 
the reliance by law enforcement authorities on the old standards, and 
(c) the effect on the administration of justice of a retroactive applica- 
tion of the new standards, 
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33 Td, at 126. 
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35 378 U.S. 368 (1964). 
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prosecution’s principal witness violated the defendant’s right of 
confrontation. Foreclosing that avenue of information, the 
Court stated, was “effectively to emasculate the right of cross- 
examination itself.”** 

While the year 1968 thus marked the high point in explica- 
tion and extension of the Confrontation Clause, it proved to be 
the last year the Court was to take such an expansive approach. 
Chief Justice Burger was appointed in 1969, followed a year 
later by Justice Blackmun. The new Court soon began to dem- 
onstrate its dissatisfaction with the landmark cases of Pointer, 
Barber and Bruton. 


THE BURGER COURT AND THE CONFRONTATION CLAUSE 

The Court first turned its attention to the Bruton rule, 
cutting back its protections partly by an extensive application of 
the “harmless error” doctrine, and partly by upholding the suf- 
ficiency of limiting instructions in a joint trial where the code- 
fendant takes the stand. The first Bruton “harmless error” case, 
Harrington v. California,*® had been decided three weeks before 
Justice Burger was sworn in, It purported to apply the Chap- 
man v. California rule that a federal constitutional error would 
not be considered harmless unless the prosecution showed it to be 
“harmless beyond a reasonable doubt.’*? In Harrington confes- 
sions of the petitioner’s three codefendants, two of whom did not 
take the stand, were introduced with the limiting instruction held 
to be inadequate in Bruton. The Court noted that the confessions 
of the two codefendants who did not take the stand merely 
placed Harrington at the scene of the crime, that Harrington 
himself had made several damaging admissions to that effect, and 
that several other witnesses testified he had been an active par- 
ticipant in the attempted robbery and murder. The Court con- 
cluded that under these circumstances the violations of Bruton 
were “harmless beyond a reasonable doubt.’’** 

Justice Brennan, in a dissent joined by Chief Justice War- 
ren and Justice Marshall, pointed out that the testimony of the 
three witnesses who had testified to Harrington’s actual partici- 
pation had been impeached, thus raising the possibility that the 
less self-serving, improperly admitted confessions might have 
tipped the balance in favor of conviction. The existence of such 
a possibility, Justice Brennan argued, demonstrated that the 
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40 395 U.S. 250 (1969). 
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state had not proved beyond a reasonable doubt that the error 
was harmless.** 


The first Burger Court “harmless error” case, Schneble v. 
Florida,* involved an even more questionable use of the doctrine 
than that employed in Harrington. In Schneble the trial court 
permitted an investigating officer to testify to statements made by 
petitioner’s codefendant, who did not take the stand. The codefen- 
dant’s statements contradicted the petitioner’s version of events 
as he had first recounted them to the police, although that version 
was subsequently repudiated in the petitioner’s out-of-court 
confession. The Court, which did not consider the propriety of 
admitting the petitioner’s confession because it had limited the 
grant of certiorari to the Bruton issue, held that the confession 
provided such overwhelming evidence of guilt that the improperly 
admitted statements of the codefendant amounted to no more 
than “harmless error’’.*® 


Justices Marshall, Douglas and Brennan argued in dissent 
that the jury might well have based its conviction in large part 
on the unconstitutionally admitted statements of the codefen- 
dant, since it had been instructed to disregard the petitioner’s 
confession if it found it to be involuntary. Justice Marshall 
concluded : 


In light of these uncertainties I find it impossible to perceive 


how the Court can conclude that the violation of Bruton was harm- 
less error. .. . Unless the Court intends to emasculate Bruton 
. . . or to overrule Chapman v. California .. . sub silentio, then I 
submit that its decision is clearly wrong.*’ 

In a third Bruton “harmless error” case, Brown v. United 
States,*® photographs of the crime in progress and testimony 
from a number of witnesses were introduced in evidence in 
addition to improperly admitted statements made by a codefen- 
dant who did not take the stand. Chief Justice Burger, speaking 
for a unanimous Court, held that the erroneously admitted testi- 
mony was “merely cumulative of other overwhelming and largely 
uncontroverted evidence properly before the jury.’’*’ 

These three cases make it clear that the Court will sanction 
Bruton violations so long as a plausible “harmless error” argu- 
ment can be made. As the dissenting justices in Harrington and 
Schneble illustrated, it is doubtful that at least those two cases 
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were actually consonant with the Chapman standard of “harm- 
less beyond a reasonable doubt.” These decisions have given 
lower courts the cue that little more is needed to sustain convic- 
tions procured in violation of a defendant’s constitutional rights 
than to attach a “harmless error” label to the violations." 

A second path of retreat from Bruton was taken in Nelson 
v. O'Neil, a 1971 case in which the Court held that if a 
codefendant takes the stand and testifies favorably to the accused, 
the admission into evidence of statements allegedly made by him 
inculpating the accused does not violate the latter’s right of 
confrontation. In that case, a policeman testified for the prose- 
cution that O’Neil’s codefendant, Runnels, had made an unsworn 
oral statement implicating himself and O’Neil. As required 
under California law, the trial judge instructed the jury that the 
statement could be considered only against Runnels. Both de- 
fendants then took the stand and testified by way of alibi that 
they were together at O’Neil’s home at the time the crimes in 
question were committed. Runnels also testified that he had not 
made the statement attributed to him by the policeman. 


Justice Stewart, speaking for the Court, held that since 
O’Neil’s codefendant had taken the stand and was available for 
cross-examination by O’Neil as well as by the prosecution, no 
Bruton violation had occurred: 

It was clear in Bruton that the ‘confrontation’ guaranteed by 
the Sixth and Fourteenth Amendments is confrontation at trial 
— that is, that the absence of the defendant at the time the code- 
fendant allegedly made the out-of-court statement is immaterial, 
so long as the declarant can be cross-examined on the witness stand 
at trial.5? 

Justices Brennan, Douglas and Marshall dissented, contend- 
ing that the majority had ignored the real issue. Justice Bren- 
nan noted that at the time of the trial, California did not permit 
admissions made to a police officer after an arrest to be used 
against other defendants, whether or not the declarant testified at 
trial.°* He argued that the real question was, therefore, 

whether California, having determined for whatever reason that 
the statement involved in this case was inadmissible against re- 
spondent, may nevertheless present the statement to the jury that 
was to decide respondent’s guilt, and instruct that jury that it 





50 An illustration of the extremes to which a court will go in findin 
“harmless error” is found in State v. Camerlin, 108 R.I. 524, 377 A.2d 291 


(1971), cert. denied, 404 U.S. 1022 (1972). In that case the former 
wife of Camerlin’s codefendant Souza testified that Souza told her he and 
Camerlin had committed the murder of a liquor store operator, describing 
events that corroborated the version of an eyewitness. The court conceded 
that the admission of the out-of-court statement of Camerlin’s codefendant 
violated the Bruton rule — but held it was only “harmless error”! 

51 402 U.S. 622 (1971). 

52 Id, at 626. 

53 Td, at 632, 
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should not be considered against respondent. I think our cases 
compel the conclusion that it may not.’ 

Although the Burger Court has clearly been chipping away 
at the Bruton rule whenever possible, it has left untouched the 
core of the rule. Statements of a codefendant which inculpate 
the accused still cannot be admitted into evidence when the 
codefendant does not take the stand. The Court’s treatment of 
the Pointer and Barber doctrines, however, has been far more 
devastating, for it has undercut the basic rationales of those 
decisions. 

In the 1972 case, Mancusi v. Stubbs, the Burger Court 
eased the burden placed on the prosecution in Barber. In Stubbs 
the state read into evidence at the defendant’s second trial the 
testimony given at the first trial by a witness who had moved to 
Sweden in the interim. The Court held there had been no Con- 
frontation Clause violation, noting that since the witness had 
moved out of the country, he was beyond the reach of the State 
of Tennessee.** 


In a dissent joined by Justice Douglas, Justice Marshall 
pointed out that the state had “made absolutely no effort” to 
secure the witness’ presence at the second trial,®’ and contended 
that this clearly violated the rule in Barber: 

In that case [Barber], the claim was made that the Court had no 
power to compel the absent witness to appear. We held that 
nevertheless the State was obliged to make a good-faith effort to 
secure his appearance, for ‘the possibility of a refusal is not the 
equivalent of asking and receiving a rebuff.’** 

Stubbs, although a clear retreat from Barber, presumably is 
limited to situations where the witnesses are beyond the reach of 
the trial court. The case should thus have little effect on future 
proceedings, since the Uniform Act to Secure the Attendance of 
Witnesses from without a state and the availability of state and 
federal writs of habeas corpus ad testificandum® effectively 
limit the jurisdictional unavailability of witnesses to those 
living abroad. 


Far more significant than Stubbs are two 1970 confrontation 
cases, California v. Green® and Dutton v. Evans."* These cases 
take several giant steps backward from the Warren Court 
confrontation decisions, leaving substantial confusion as to the 
present scope of the confrontation right in the process. 


54 Id. at 633. 

55 408 U.S. 204 (1972). 
56 Id. at 212. 

57 Td. at 220. 

58 Td, at 221. 

59 See id. at 212. 

60 399 U.S. 149 (1970). 
61400 U.S. 74 (1970). 








The John Marshall Journal of Practice and Procedure  [Vol.7:136 


California v. Green 

California v. Green involved the introduction at trial of a 
witness’ earlier statements after the witness, Melvin Porter, 
testified that he had been under the influence of LSD at the time 
of the incident in question and therefore could not remember 
what had happened.* These statements consisted of out-of-court 
remarks made to a police officer and testimony given at the 
defendant’s preliminary hearing — both of which were admitted 
under a provision of the California Evidence Code permitting 
prior inconsistent statements to be admitted for the truth of the 
matter contained therein, rather than for impeachment. 

The Supreme Court held that the out-of-court statement was 
properly admitted if the declarant could be considered available 
at the trial and subject to cross-examination.** Further, the 
preliminary hearing testimony, inasmuch as it was subject to 
contemporaneous cross-examination, was held to have been 
properly admitted whether the witness was considered available 
or unavailable, provided that in the latter case the state had made 
a good-faith effort to produce him.® The Court remanded the 
case to the California Supreme Court® for a determination of 
whether Porter’s claimed lack of memory made him unavailable, 
and if so whether the admission of the statement made to the 





62 The witness was a minor who named the accused as his + 4 after 


being arrested for selling marihuana to an undercover police officer, 399 
U.S. at 151-52. 

63 Jd. at 151, 152. A similar rule was adopted in the Federal Rules of 
Evidence for the United States Courts and Magistrates sent by the U.S. 
Supreme Court to Congress on November 20, 1972. 56 F.R.D. 183 (1972). 
= stayed by Pub. L. No. 93-12 (Mar. 30, 1973)). Rule 801(d) (1) (A) 
read: 

A statement is not hearsay if — (1) Prior statement by witness. 
The declarant testifies at the trial or hearing and is subject to cross- 
examination concerning the statement, and the statement is (A) in- 
consistent with his testimony. .. 

The Advisory Committee Note remarked that the constitutionality of 
the provision had been upheld in California v. Green. 56 F.R.D. at 296. 

Following the stay of the Rules, the House of Representatives Sub- 
committee on Criminal Justice drafted a revised version, which was further 
amended by the House Committee on the Judiciary. (This version passed 
the House on February 6, 1974 with floor amendments not affecting the 
provisions cited in this article. The bill was referred on February 7, 1974 
to the Senate Committee on the Judiciary.) Rule 801(d) (1) (A) now reads: 

A statement is not hearsay if — (1) Prior statement by witness. 
— The declarant testifies at the trial or hearing and is subject to cross- 
examination concerning the statement, and the statement is (A) in- 
consistent with his testimony and was given under oath subject to 
cross-examination, and subject to the penalty of perjury at a trial or 
hearing or in a deposition. . 

H.R. 5463, 93d Cong., 1st Sess. (Nov. 15, 1973). 

64 399 U.S. at 164. 

65 Td. at 165. 

66 The California Supreme Court had affirmed a lower court’s reversal 
of the conviction on the ground the Confrontation Clause had been violated 
by admission of the out-of-court statements for the truth of the matter 
contained therein. Jd. at 153. 
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police officer was harmless error in light of the Court’s holding 
that the preliminary hearing testimony was not barred.” 


In the Court’s majority opinion, Justice White observed 
that the Confrontation Clause was originally designed to prevent 
the use of depositions and ex parte affidavits against criminal 
defendants in lieu of cross-examination at trial.“ Therefore, 
he reasoned, the lack of contemporaneous cross-examination of 
an out-of-court statement is immaterial if the witness testifies 
at the trial itself, since the cross-examination at the trial 
would suffice to expose any discrepancies between the witness’ 
current testimony and his earlier statements.® 


Notwithstanding the emphasis which Barber v. Page had 
placed on the importance of cross-examination at the trial,’° 
Justice White also held that Porter’s preliminary hearing testi- 
mony would have been admissible under Barber even if the 
witness were unavailable at the trial, so long as the state had 
made a good-faith effort to produce him, since he had been subject 
to cross-examination at the preliminary hearing. 


Finally, Justice White raised the specter of a constitutionali- 
zation of the hearsay rule and its exceptions via the Confronta- 
tion Clause: 

The issue before us is . . . whether a defendant’s constitutional 
right ‘to be confronted with the witnesses against him’ is neces- 
sarily inconsistent with a State’s decision to change its hearsay 
rules to reflect the minority view described above [i.e., admitting 
the out-of-court statements of the witness for the truth of the 
matter contained therein, rather than for impeachment purposes. ] 
While it may readily be conceded that hearsay rules and the Con- 
frontation Clause are generally designed to protect similar val- 
ues,'71] it is quite a different thing to suggest that the overlap 
is complete and that the Confrontation Clause is nothing more or 





67 On remand, the California Supreme Court affirmed the conviction, 
implicitly finding Porter to have been available. The court stated that 
since at the trial Porter affirmed the earlier statements as his, the defen- 
dant’s counsel had the opportunity to probe by cross-examination the 
inconsistency between those statements and Porter’s trial testimony. It is 
of course clear that the statutory provision permitting introduction of prior 
inconsistent statements for the truth of the matter contained therein pre- 
supposes availability, since otherwise there would be no trial testimony with 
which prior statements could be inconsistent. The California Supreme Court 
pointed out that “in normal circumstances” testimony by a witness that he 
does not remember an event is not inconsistent with earlier statements 
describing that event. But in this case, the court concluded, Porter’s claimed 
lack of memory was clearly an evasion and could therefore be taken as a 
denial of the substance of his earlier statement. People v. Green, 3 Cal. 3d 
981, 92 Cal. Rptr. 494, 479 P.2d 998 (1971), petition he cert, dismissed, 404 
U.S. 801 (1971). 

68 399 U.S. at 157-58. 

69 Td. at 164. 

70 See text accompanying note 29 supra. 

71 Justice White listed the following purposes of confrontation: 

(1) insures that the witness will give his statements under oath — 
thus impressing him with the seriousness of the matter and guarding 
against the lie by the possibility of a penalty for perjury; (2) forces 
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less than a codification of the rules of hearsay and their excep- 
tions as they existed historically at common law. Our decisions 
have never established such a congruence... .** 

Justice Brennan dissented, contending that both the out-of- 
court staternent and the preliminary hearing testimony were 
improperly admitted. He pointed out that the witness’ claimed 
lack of memory clearly made him unavailable for cross-examina- 
tion as to the truth of both the earlier statements,’* and argued 
that introduction of the statements in such a case was no differ- 
ent in principle than the situation encountered in Douglas v. 
Alabama,** in which the Court had found a clear Confrontation 
Clause violation: 

For purposes of the Confrontation Clause, there is no signifi- 
cant difference between a witness who fails to testify about an 
alleged offense because he is unwilling to do so and a witness whose 
silence is compelled by an inability to remember... . in neither 
instance are the purposes of the Confrontation Clause satisfied, 
because the witness cannot be questioned at trial concerning the 
pertinent facts. In both cases, if a pre-trial statement is intro- 
duced for the truth of the facts asserted, the witness becomes 
simply a conduit for the admission of stale evidence, whose relia- 
bility can never be tested before the trial factfinder by cross-ex- 
amination of the declarant about the operative events, and by 
observation of his demeanor as he testifies about them.” 

Justice Brennan also argued that cross-examination at the 
preliminary hearing could not substitute for cross-examination 
at the trial because, as Barber recognized, the purposes of the 
two proceedings were vastly dissimilar. At the preliminary 
hearing, Justice Brennan pointed out, the state need only estab- 
lish probable cause, both parties are reluctant to disclose their 
respective cases, the hearing occurs before either has had a 
chance for much preparation, and the schedules of court and 
counsel are not geared to lengthy preliminary hearing proceed- 
ings. There is therefore little probability that a thorough and 


effective cross-examination would be made at a preliminary 





the witness to submit to cross-examination, the ‘greatest legal engine 
ever invented for the discovery of truth’ (5 Wigmore $1367); (3) per- 
mits the jury that is to decide the defendant’s fate to observe the de- 
meanor of the witness in making his statement, thus aiding the jury in 
assessing his credibility. 
399 U.S. at 158. 
Compare Justice White’s assessment of confrontation with this state- 
ment of the purpose of the hearsay rule: 
[T]he Anglo-American tradition evolved three conditions under which 
witnesses ordinarily will be required to testify: oath, personal presence 
at the trial, and cross-examination. The rule against hearsay is de- 
signed to insure compliance with these ideal conditions, and when one of 
them is absent the hearsay objection becomes pertinent. 
C. McCormick, EVIDENCE § 245, at 581-82 (2d ed. 1972). 
72 399 U.S. at 155. 
73 Jd. at 193. 
74 See text accompanying notes 19-21 supra. 
75 399 U.S. at 194. 
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hearing. Furthermore, Justice Brennan noted, the introduction 
of preliminary hearing testimony at the trial deprives the fact- 
finder of the opportunity of observing the demeanor of the 
witness as he answers the questions.”* 

Justice Brennan conceded that preliminary hearing testi- 
mony may be used if the witness cannot physically be produced 
at the trial despite the state’s good-faith efforts to do so. But he 
distinguished these situations from those in which the witness 
refuses to testify or claims he cannot remember, contending that 
the out-of-court statements in the latter category are far more 
likely to be unreliable.” 

Under the California v. Green ruling, courts are now free 
to allow the introduction of a witness’ preliminary hearing testi- 
mony at the trial as long as the witness takes the stand, regard- 
less of whether he then testifies and regardless of the reasons for 
a failure to do so." The difficulty with this rule is apparent from 
the illogic of Justice White’s reasoning. If, on the one hand, Por- 
ter’s claimed lack of memory is held to make him unavailable, his 
earlier statements could not be tested by cross-examination at 
the trial, as Justice White supposed.’® On the other hand, if 
Porter were held to be available, the very condition for permit- 
ting admission of his earlier statements — unavailability — fails. 
Whichever position is taken, the rationale of the earlier Supreme 
Court confrontation cases argues against admissibility. It seems 
clear that the Burger Court majority in Green simply decided 





76 Id. at 196-98. 

77 Id, at 201-02: 

Whether a witness’ assertions are reliable ordinarily has little or no 
bearing on their admissibility, for they are subject to the corrective 
influences of his demeanor and cross-examination. If, however, there is 
no possibility that his assertions can be so tested at trial, then their 
reliability becomes an —— factor in deciding whether to permit 
their presentation to the factfinder. ... 


Physical unavailability is generally a neutral factor; in most in- 
stances, it does not cast doubt on the witness’ assertions. Ina- 
bility to remember the pertinent events, on the other hand, or unwill- 
ingness to testify about them, whether because of feigned loss of 
memory or fear of self-incrimination, does cast such doubt. Honest 
inability to remember at trial raises serious questions about clarity of 
memory at the time of the pretrial statement. The deceit inherent in 
feigned loss of memory lessens confidence in the probity of prior 
assertions. And fear of self-incrimination at trial suggests that the 
witness may have shaped prior testimony so as to avoid dangerous 
consequences for himself. Reliability cannot be assumed simply because 
a prior statement was made at a preliminary hearing. 
78 Td. at 167-68: 
{The state] produced Porter at trial, swore him as a witness, and ten- 
dered him for cross-examination. Whether Porter then testified in a 
manner consistent or inconsistent with his preliminary hearing testi- 
mony, claimed a loss of memory, claimed his privilege against compul- 
sory self-incrimination, or simpl refused to answer, nothing in the 
Confrontation Clause prohibited the State from also relying on Fe prior 
testimony to prove its case against Green. 
79 Td. at 166-68. 
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that the Confrontation Clause had been extended too far, and, 
while paying lip service to the Warren Court decisions, ignored 
the rationale of those decisions in an effort to restrict the scope 
of the confrontation right. 


Dutton v. Evans 


Shortly after California v. Green, the Court took the oppor- 
tunity to consider the constitutionality of an even more extreme 
use of an out-of-court statement, and again failed to find any 
Confrontation Clause violation. In Dutton v. Evans,*° a prison 
inmate by the name of Shaw testified at the trial that while in 
prison he had heard defendant Evans’ alleged accomplice, Venson 
Williams, remark, “If it hadn’t been for that dirty son-of-a-bitch 
Alex Evans, we wouldn’t be in this now.”*? Although Williams 
did not testify at the trial, Shaw’s testimony was admitted under 
a Georgia statute making declarations of one conspirator admis- 
sible against all, even in the concealment phase of the con- 
spiracy.*? The Court of Appeals for the Fifth Circuit held that 
the introduction of this statement violated Evans’ Sixth Amend- 
ment right of confrontation.** 


In a four-one-four plurality decision, the Supreme Court 
reversed the Court of Appeals. Justice Stewart wrote the lead 
opinion, which was joined by Chief Justice Burger and Justices 


Blackmun and White. Justice Blackmun, joined by the Chief 
Justice, also appended a brief concurring opinion, while Justice 
Harlan wrote an opinion concurring in the result. Justice 
Marshall was joined in dissent by Justices Black, Douglas and 
Brennan.** 


Justice Stewart, proceeding from the seemingly neutral 
proposition that the Confrontation Clause is not coextensive 
with the hearsay rule, concluded that Georgia’s statutory excep- 
tion to the hearsay rule did not violate the Confrontation Clause 
under the facts of the case, since there were present “indicia of 





80 400 U.S. 74 (1970). 

81 Jd. at 77. 

82 Td. at 78. 

83 Jd. at 76. 

84None of the four Supreme Court opinions in the Dutton case ap- 
proached the problem by analyzing the ers behind the admission of 
out-of-court statements made by coconspirators. The Court could have 
reached a more satisfactory result if it had treated the question as one of 
determining whether Williams’ statement was made in the course of his 
criminal agency and therefore to be regarded as the constructive act or 
admission of the defendant. If it were so made there would be no violation 
of the defendant’s right to confront the witness against him, since Williams’ 
act or statement would be equivalent to an act or admission made by the 
defendant himself. Under this analysis, Williams’ remark cannot be ad- 
mitted against Evans without confrontation, since it was clearly not made 
in the course of the criminal agency. 

It is quite possible, of course, to go one step further and say that even 
those out-of-court statements which are made in furtherance of the con- 
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reliability which have been widely viewed as determinative of 
whether a statement may be placed before the jury though there 
is no confrontation of the declarant.”** Citing California v. 
Green, he declared: 


The decisions of this Court make it clear that the mission of 
the Confrontation Clause is to advance a practical concern for the 
accuracy of the truth-determining process in criminal trials by 


spiracy violate the Confrontation Clause, inasmuch as the agency theory 
of conspiracy law is little more than a fiction designed to admit hearsay 
statements. 

A number of Circuits have re-examined the federal conspiracy rules of 
evidence in light of the recent Supreme Court Confrontation Clause cases. 

Parness v. United States, 415 F.2d 346 (3d Cir. 1969), Campbell v. 
United States, 415 F.2d 356 (6th Cir. 1969), and United States v. Lawler, 
413 F.2d 622 (7th Cir. 1969), cert. denied, 396 U.S. 1046 (1970), all held 
that admission of a coconspirator’s out-of-court statements made in fur- 
therance of the conspiracy do not violate the Bruton rule. United States v. 
American Radiator and Standard Sanitary Corporation, 433 F.2d 174 (3d 
Cir. 1970), cert. denied, 401 U.S. 948 (1971), held that California v. Green 
did not alter the court’s conclusion in Parness that such statements do not 
require confrontation. 

United States v. Fischetti, 450 F.2d 34 (5th Cir. 1971), cert. denied, 
405 U.S. 1016 (1972), interpreted Dutton as holding that out-of-court state- 
ments made by a coconspirator after the conspiracy had ended do not 
violate the Confrontation Clause. United States v. Weber, 437 F.2d 327 
(3d Cir. 1970), cert. denied, 402 U.S. 932 (1971); United States v. Clayton, 
450 F.2d 16 (1st Cir. 1971), cert. denied, 405 U.S. 975 (1972); and United 
States v. Cerone, 452 F.2d 274 (7th Cir. 1971), cert. denied, 405 U.S. 964 
(1972), all concluded that, in light of Dutton, out-of-court statements of a 
coconspirator made in furtherance of the conspiracy do not violate the 
defendant’s right of confrontation. 

However, United States v. Adams, 446 F.2d 681 (9th Cir. 197i), cert. 
denied, 404 U.S. 943 (1971), and United States v. Puco, 476 F.2d 1099 
(2d Cir. 1973), cert denied, -___ U.S. -__, 94 S. Ct. 106 (1973), both con- 
cluded that since Dutton and Green emphasized that the hearsay rule and 
the Confrontation Clause are not equivalent, it could not be assumed that the 
coconspirator exception to the hearsay rule necessarily conformed to the 
requirements of the Confrontation Clause. The two courts decided that each 
case had to be individually considered to determine whether the out-of-court 
statements bore “sufficient indicia of reliability,” 476 F.2d 1099, 1107, and 
afforded the trier of fact an adequate basis for evaluating the truth of the 
declarations. 476 F.2d at 1107; 446 F.2d 681, 683. 

Although the Supreme Court decided in 1924 that the out-of-court 
statement of a dead coconspirator made during the progress of the con- 
spiracy did not violate the defendant’s right of confrontation, Delaney v. 
United States, 263 U.S. 586, 590, there has been no recent consideration by 
the Court of the conspiracy-confrontation question. Justice Douglas indi- 
cated in a dissent to the denial of certiorari in Addonizio v. United States, 
405 U.S. 936 (1972), that he would have liked to consider “whether the 
extensive reliance by the prosecutor on the coconspirator exception to the 
hearsay rule . . . deprived these petitioners of constitutional rights [includ- 
ing the right to confrontation].” Jd. at 944. 
ia hy 400 U.S. at 89. These “indicia of reliability” Justice Stewart iden- 
ified as: 

First, the statement contained no express assertion about past fact, 
and consequently it carried on its face a warning to the jury against 
giving the statement undue weight. Second, Williams’ personal knowl- 
edge of the identity and role of the other participants in the triple 
murder is abundantly established by [accomplice] Truett’s testimony 
and by Williams’ prior conviction. It is inconceivable that cross-exami- 
nation could have shown that Williams was not in a position to know 
whether or not Evans was involved in the murder. Third, the possi- 
bility that Williams’ statement was founded on faulty recollection is 
remote in the extreme. Fourth, the circumstances under which Williams 
made the statement were such as to give reason to suppose that 
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assuring that ‘ “the trier of fact [has] a satisfactory basis for 
evaluating the truth of the prior statement.” California v. Green. 

’ Evans exercised, and exercised effectively, his right to con- 
frontation on the factual question whether Shaw had actually 
heard Williams make the statement Shaw related. And the pos- 
sibility that cross-examination of Williams could conceivably have 
shown the jury that the statement, though made, might have been 
unreliable was wholly unreal.*® 

Justice Blackmun, in his concurring opinion, thought the 
conviction should be sustained for a reason seemingly incompati- 
ble with that of Justice Stewart. The circumstances surround- 
ing the making of the alleged statement, Justice Blackmun con- 
cluded, were so unbelievable that Shaw’s testimony could not 
have helped the prosecution’s case, and admission of the state- 
ment was, at the worst, “harmless error.”’*’ 

Justice Harlan concurred in the result on the ground that 
admission of the out-of-court statement did not deprive Evans of 
his due process right to a “fair trial.” He contended that a fair 
trial standard, rather than the Confrontation Clause, should be 
used in analyzing evidentiary questions arising under the hearsay 
rule: 


Regardless of the interpretation one puts on the words of the 





Williams did not misrepresent Evans’ involvement in the crime. These 
circumstances go beyond a showing that Williams had no apparent 
reason to lie to Shaw. His statement was spontaneous, and it was 
against his penal interest to make it. 

Id, at 88-89. 

The phrase “indicia of reliability” was also used in California v. Green, 
399 U.S. at 161-62, but in explanation of the cases in which out-of-court 
statements of an unavailable declarant were said to be admissible if there 
had been prior cross-examination and a good faith effort by the prosecution 
to produce the witness. In Dutton there was neither. Justice Stewart 
remarked that Evans himself could have subpoenaed Williams if he had 
wanted to test the truth of his statement, 400 U.S. at 88 n. 19, ignoring the 
Barber v. Page requirement that the burden is on the prosecution to produce, 
or make a good faith effort to produce, the witnesses against the accused. 
See the dissent’s comment to this effect, Jd. at 102 n. 4. 

It is interesting to note that in spite of his finding of “indicia of relia- 
bility,” Justice Stewart thought the defense cross-examination of Shaw “was 
such as to cast doubt on Shaw’s credibility and, more particularly, on whether 
the conversation which Shaw related ever took place.” Id. at 87 n. 18. 

86 Td. at 89. Compare “indicia of reliability” with the test for admission 
of hearsay under Rule 804(b) (6) of the Federal Rules of Evidence for the 
United States Courts and Magistrates sent by the Court to Congress on 
November 20, 1972. 56 F.R.D. 183, 322 (1972). (Now stayed by Pub. L. 
No. 93-12 (Mar. 30, 1973). Rule 804 covered “Hearsay Exceptions: De- 
clarant Unavailable,” and subsection (b) (6) read: 

The following are not excluded by the hearsay rule if the declarant is 
unavailable as a witness: . .. A statement not specifically covered by 
any of the foregoing exceptions but having comparable circumstan- 
tial guarantees of trustworthiness.” 

Following the stay of the Rules, the House of Representatives Sub- 
committee on Criminal Justice drafted a revised version, with subsequent 
amendments in the House Committee on the Judiciary, in which Rule 
804(b) (6) was deleted. H.R. 5463, 98rd Cong., Ist Sess. (Nov. 15, 1973). 
(See note 63 supra for the current status of the Rules.) 

87 400 U.S. at 90. This conclusion is somewhat startling in light of the 
fact that both Justice Blackmun and Chief Justice Burger joined in Justice 
Stewart’s opinion. 





1973] A Return to the Fair Trial Rule 153 


Confrontation Clause, the clause is simply not well designed for 
taking into account the numerous factors that must be weighed in 
passing on the appropriateness of rules of evidence. The failure 
of Mr. Justice Stewart’s opinion to explain the standard by which 
it tests Shaw’s statement, or how this standard can be squared 
with the seemingly absolute command of the clause, bears witness 
to the fact that this clause is being set a task for which it is not 
suited. The task is far more appropriately performed under the 
aegis of the Fifth and Fourteenth Amendments’ commands that 
federal and state trials, respectively, must be conducted in ac- 
cordance with due process of law. It is by this standard that I 
would test federal and state rules of evidence.** 


The four dissenting Justices in Dutton argued that the result 
reached by the majority was wholly inconsistent with the earlier 
Confrontation Clause decisions, in particular Douglas v. Alabama 
and Bruton v. United States.*®° To Justice Marshall, the case 
was one: 


with all the unanswered questions that the confrontation of wit- 
nesses through cross-examination is meant to aid in answering: 
What did the declarant say, and what did he mean, and was it the 
truth? If Williams had testified and been cross-examined, Evans’ 
counsel could have fully explored these and other matters. The 
jury then could have evaluated the statement in the light of Wil- 
liams’ testimony and demeanor. As it was, however, the State was 
able to use Shaw to present the damaging evidence and thus to 
avoid confronting Evans with the person who allegedly gave wit- 
ness against him. I had thought that this was precisely what the 
Confrontation Clause as applied to the States in Pointer and our 
other cases prevented. 


As to Justice Stewart’s “indicia of reliability,” the dissent 
noted: 


If ‘indicia of reliability’ are so easy to come by, and prove so 
much, then it is only reasonable to ask whether the Confrontation 
Clause has any independent vitality at all in protecting a criminal 
defendant against the use of extrajudicial statements not subject 
to cross-examination and not exposed to a jury assessment of the 
declarant’s demeanor at trial. I believe the Confrontation Clause 
has been sunk if any out-of-court statement bearing an indicium of 
a probative likelihood can come in, no matter how damaging the 
statement may be or how great the need for the truth-discovering 
test of cross-examination.® 


It is clear from Dutton that by 1970 a majority of the 
Court not only had become unwilling to carry the holdings of 
earlier Supreme Court confrontation cases to their logical con- 
clusion, but also was trying to avoid their application entirely by 
substituting either an “indicia of reliability” test or a due process 
approach. The due process approach of Justice Harlan is, of 


88 Id, at 96-97. 
89 Td. at 100. 
90 Jd. at 104. 
91 Jd, at 110. 
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course, identical to the “Fair Trial Rule” applied by the Supreme 
Court in the pre-Warren years. Under that rule, state proceed- 
ings could be scrutinized only for the purpose of determining 
whether they had been fundamentally unfair, and thus in viola- 
tion of the Fourteenth Amendment’s Due Process Clause. 

The Warren Court abandoned the Fair Trial Rule in favor 
of selective incorporation, whereby explicit guarantees of the 
Bill of Rights were held to be incorporated in the Fourteenth 
Amendment and therefore applicable to the states. Justice 
Harlan refused to go along with the Warren Court on this issue, 
believing that selective incorporation was incompatible with a 
federal system.®? Justice Harlan’s approach in Dutton is clearly 
consistent with his long standing disagreement with that Court 
over its doctrine of selective incorporation in general and its 
Confrontation Clause case law in particular. But the “indicia of 
reliability” test applied in Dutton by Justice Stewart, despite his 
labored effort to make the test seem consistent with the Warren 
Court case law, is just as incompatible with the rationale of 
those cases as is Justice Harlan’s approach — and for a good 
reason. For all practical purposes, the two tests are inter- 
changeable: an out-of-court statement bearing indicia of relia- 
bility and thus admissible under the Stewart test would likewise 
be held not to have deprived the defendant of a fair trial, and 
thus would also be admissible under the Harlan standard.” 
The two tests are both unavoidably nebulous and subjective in 
nature, Therefore, whether the Burger Court purports in the 
future to apply the Stewart test or the Harlan test, it will in 
practical effect be utilizing the once discarded Fair Trial Rule 
of the pre-Warren years — and, in so doing, will be undercutting 
the body of case law built up by the Warren Court interpretations 
of the Confrontation Clause. 


Chambers v. Mississippi 
A 1973 decision implicitly applying the Harlan test illus- 
trates how easily the Warren Court confrontation cases can be 
avoided by means of the straight due process approach. In Cham- 
bers v. Mississippi,® the majority opinion managed to discuss the 
right of confrontation without a single mention of the Confronta- 
tion Clause; the defendant, said the Court, had a “due process” 





92 See, e.g., his opinions in Malloy v. Hogan, 378 U.S. 1, 14-33 (1964); 
Pointer v. Texas, 380 U.S. 400, 408-09 (1965); Duncan v. Louisiana, 391 
U.S. 145, 171-93 (1968). 

93 See 400 U.S. at 83-87. 

94 Compare “indicia of reliability” with Justice Harlan’s wording of the 
test he used in his concurring opinion in California v. Green: “whether this 
conviction stands on such unreliable evidence that reversal is required.” 
899 U.S. at 189 (1970). 

95 410 U.S. 284 (1973). 
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right to confront and cross-examine witnesses. This right turned 
out not to resemble the Sixth Amendment Confrontation Clause 
right at all. 

The defendant in Chambers called as a witness at his trial 
Gable McDonald, who had earlier given Chambers’ lawyers a 
sworn confession to the murder with which Chambers was 
charged. On the stand McDonald denied any guilt and claimed 
he gave the statement because he had been promised a share in 
the proceeds of a lawsuit Chambers supposedly was to bring 
against the town of Woodville, presumably for false arrest. The 
trial court refused to allow Chambers to cross-examine McDonald 
as an adverse witness because of a Mississippi common law rule 
that a party may not impeach his own witness.*’ The court also 
refused to allow three other defense witnesses to testify that 
McDonald had orally made out-of-court confessions to each of 
them.** This testimony was excluded as hearsay.*® 

In the Supreme Court, Chambers argued that the trial judge’s 
evidentiary rulings denied him due process. The Court agreed, 





96 Td. at 294. 

97 Id. at 295. The trial court stated that “[hle may be hostile, but he 
is not adverse in the sense of the word, so your request will be overruled.” 
410 U.S. at 291. The Supreme Court of Mississippi, in affirming, remarked: 
“McDonald’s testimony was not adverse to appellant; it was merely in 
McDonald’s defense and in explanation of his rather unusual confession. 
Nowhere did he point the finger at Chambers.” Chambers v. State, 252 So. 
2d 217, 220 (Miss. 1971). 

8 The testimony of one witness was given in the jury’s presence, with a 
subsequent instruction from the court that it be disregarded. The testimony 
of the other two witnesses was given out of the presence of the jury and 
then ruled inadmissible. 410 U.S. at 292 n. 4. 

9° The court sustained the state’s objection as to two of the witnesses 
on the ground the testimony was hearsay, but did not state its reason for 
exclusion of the third witness’ testimony. The state objected to this tes- 
timony on the ground that it was an attempt by Chambers to impeach one 
of his own witnesses (McDonald). The sano ol Supreme Court con- 
sidered the confessions to which the two witnesses had testified out of the 
presence of the jury as hearsay, and did not discuss the testimony of the 
other witness, which the trial court had directed the jury to disregard on 
the basis of hearsay. 252 So. 2d at 220. 

Since Chambers was prevented from cross-examining McDonald, there 
was no need for McDonald to assert his Fifth Amendment privilege against 
self-incrimination. Had he done so, the question would have arisen as to 
whether this made him “unavailable” for purposes of introducing hearsay 
falling within any of the recognized exceptions. There is no consistent 
position as to whether a claim of the privilege against self-incrimination 
suffices to make a declarant unavailable. C. McCormick, EVIDENCE § 280, 
at 678-79 (2d ed. 1972). Under such a circumstance, McDonald’s confessions 
could be admitted in a jurisdiction recognizing declarations against penal 
interest as an admissible exception to the hearsay rule. Most jurisdictions 
do not (Id. § 278, at 673), including Mississippi. Brown v. State, 99 Miss. 
719, 55 So. 961 (1911). The trend, however, is towards admitting such 
declarations. See the dissenting opinion in Chambers v. State, 252 So. 2d 
at 220-21; People v. Brown, 26 N.Y.2d 88, 308 N.Y.S.2d 825, 257 N.E.2d 16 
(1970); People v. Spriggs, 60 Cal. 2d 868, 36 Cal. Rptr. 841, 389 P.2d 377 
(1964); People v. Lettrich, 413 Ill. 172, 108 N.E.2d 488 (1952) (limiting 
departure from the usual rule against admission to those cases where 
“justice demands” it, Jd. at 178, 108 N.E.2d at 492). No confrontation 
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but Justice Powell’s majority opinion’ couched the Court’s 
holding in extremely limiting terms: 
We conclude that the exclusion of this critical evidence [i.e., 





problem arises as to McDonald, of course, since he was not the accused. 

The Court pointed out (410 U.S. at 299 & n. 18) that exclusion 
would not be required under Rule 804 of the Federal Rules of Evidence 
for the United States Courts and Magistrates, 56 F.R.D. 183, 321 (1972), 
sent by the Court to Congress on November 20, 1972 and now stayed by 

Pub. L. No. 93-12 (Mar. 30, 1973). Rule 804(b) (4) provided that a state- 
ment against interest may be admitted if the declarant is unavailable (a 
term including his exemption by the judge from testifying under a claim of 
the Fifth Amendment privilege, and a simple refusal to answer despite an 
order of the judge that he do so). “Statement against interest” was de- 
fined as: . 

A statement which was at the time of its making so far contrary 
to the declarant’s uniary or proprietary interest, or so far tended to 
subject him to civil or criminal liability or to render invalid a claim by 
him against another or to make him an object of hatred, ridicule, or 
disgrace, that a reasonable man in his position would not have made the 
statement unless he believed it to be true. A statement tending to 
expose the declarant to criminal liability and offered to exculpate the 
accused is not admissible unless corroborated. 

The Advisory Committee’s Note explained that the corroboration re- 
uirement was inserted to lessen the possibility “of fabrication either of the 
act of the making of the confession or in its contents”, 56 F.R.D. at 327 

This leaves the rule unclear as to how much corroboration would be needed, 

and whether corroboration either of the making of the confession or of its 

contents would be sufficient, or specifically one or the other, or, possibly, 

both. Chambers indicated the Court would probably interpret corroboration 

in this context to mean corroboration of the truth of the confession: 
[Elach one [of McDonald’s out-of-court confessions] was corroborated 
by some other evidence in the case — McDonald’s sworn confession, the 
testimony of an eyewitness to the shooting, the testimony that McDon- 
ald was seen with a gun immediately after the shooting, and proof of 
his prior ownership of a .22-caliber revolver and subsequent purchase 
of a new weapon. The sheer number of independent confessions pro- 
vided additional corroboration for each. 

410 U.S. at 300. 

It is also noteworthy that hearsay against interest inculpating the 
accused would not require corroboration under this rule. Whether such 
inculpation violates the accused’s right of confrontation was apparently to 
have been left to the courts for resolution. The Committee’s Note observed: 
“The rule does not purport to deal with questions of the right of confron- 
tation.” 56 F.R.D. at 328. 

The House of Representatives Subcommittee on Criminal Justice (see 
— 63 and 86 supra) revised Rule 804(b) (4) (now Rule 804(b) (3)) to 
read: 

A statement which was at the time of its making so far contrary to 
the declarant’s pecuniary or proprietary interest, or so far tended to 
subject him to criminal liability, that a reasonable man in his position 
would not have made the statement unless he believed it to be true. 
A statement tending to expose the declarant to criminal liability and 
offered to exculpate the accused is not admissible unless corroborating 
circumstances clearly indicate the trustworthiness of the statement. 
A statement or confession offered against the accused in a criminal case, 
made by a codefendant or other person implicating both himself and the 
accused, is not within this exception. 

H.R. 5463, 98d Cong., 1st Sess. (Nov. 15, 1973). 

The Report of the House Committee on the Judiciary explained that the 
stiffer corroboration requirement was added to make it clear the accused’s 
own testimony would not be sufficient corroboration. The last sentence was 
added, the Report stated, to codify the Bruton rule. H.R. Rep. No. 650, 93d 
Cong., 1st Sess. 16 (1973). 

100 Justice Rehnquist dissented on the ground the Court did not have 
jurisdiction, and he therefore did not discuss the constitutional issue. How- 
ever, he remarked that “[wlere I to reach the merits in this case, I would 
have considerable difficulty in subscribing to the Court’s further constitu- 
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the hearsay confession of McDonald], coupled with the State’s 
refusal to permit Chambers to cross-examine McDonald, denied him 
a trial in accord with traditional and fundamental standards of 
due process. In reaching this judgment, we establish no new prin- 
ciples of constitutional law. Nor does our holding signal any 
diminution in the respect traditionally accorded to the States in 
the establishment and implementation of their own criminal trial 
rules and procedures. Rather, we hold quite simply that under the 
facts and circumstances of this case the rulings of the trial court 
deprived Chambers of a fair trial.’ 


The Court thus completely ignored the Sixth Amendment 
confrontation right and limited its analysis to the question of 
whether, under the particular facts of the case, Chambers had had 
“a fair trial.” Although it is possible to argue that an accused’s 
Sixth Amendment right to be confronted with the witnesses 
“against him” does not apply to witnesses called by the defen- 
dant, the Court itself rejected the idea that the right of cross- 
examination hinges on the circumstances of who calls the 
witness : 


The availability of the right to confront and to cross-examine 
those who give damaging testimony against the accused has never 
been held to depend on whether the witness was initially put on the 
stand by the accused or by the State. We reject the notion that 
a right of such substance in the criminal process may be governed 


by that technicality or by any narrow and unrealistic definition of 





ngieeten of the intricacies of the common law of evidence.” 410 U.S. 
at . 

Justice White concurred with the majority as to the merits, as well as 
on its finding of jurisdiction. He devoted his entire opinion to a discussion 
of the jurisdictional question, concluding: 

In the circumstances before us, where there were repeated offers of 
evidence and objections to its exclusion, although not on constitutional 
grounds, where the matter was presented in federal due process terms 
to the state supreme court and where the State does not now deny that 
the issue was properly before the state court and could have been 
considered by it, I am inclined, although dubitante, to conclude with the 
Court that we have jurisdiction. 

Id. at 307-08. 

Justice Rehnquist disagreed, a es Chambers did not raise his 
constitutional objection in “due time.” ississippi requires contemporane- 
ous objection to evidentiary rulings, including the reasons for the objection. 
Id. at 309-10. Justice Rehnquist contended that raising the constitutional 
issue in a post-trial motion was too late since it does not afford the trial 
court “an ae to reconsider his evidentiary ruling in the light of the 
constitutional objection.” 

In the majority opinion, Justice Powell disposed of the jurisdictional 
question by noting that petitioner contended that it was the cumulative 
effect of the evidentiary rulings that denied him due process, and that 
therefore the constitutional question could not have been raised contempo- 
raneously. Id. at 290 n. 3. Justice Powell also pointed out that “no claim 
has been made by the State — in its response to the petition for certiorari, 
in its brief on the merits, or at oral argument — that the questions are not 
properly reviewable by this Court.” Jd. at 290 n. 3. 

101 410 U.S. at 302-03. The Court also refused to hold that the voucher 
ruling barring cross-examination of McDonald was in itself sufficient 
grounds for reversal, thus further weakening the precedential value of the 
confrontation point. Jd. at 298. 
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the word ‘against.’ The ‘voucher’ rule, as applied in this case, 

plainly interfered with Chambers’ right to defend against the 

State’s charges.!° 

It is quite apparent from Justice Powell’s holding that he 

regards the “right of confrontation” only as one factor to be 
considered in applying a straight due process analysis of whether 
the trial had been “fair.’’°** Earlier Confrontation Clause 
cases are cited,’** but only as support for the general propo- 
sition that cross-examination is an important protection for 
the accused in a criminal proceeding; no attempt was made by 
Justice Powell to apply the specific interpretations of the Sixth 
Amendment right set forth in those cases to the situation in 
Chambers. 


Remarkably, Justice Powell thus managed to convert a 
Confrontation Clause problem to one of due process, implicitly 
utilizing the Fair Trial Rule advocated by Justice Harlan and 
applied by the pre-Warren Court. He also succeeded in limiting 
the holding of Chambers to its own facts in the process, for, as 
will be seen in the following discussion of the Fair Trial Rule, a 
determination that the circumstances of a particular proceeding 
rendered it “fair” or “unfair” has slight precedent value for cases 
involving a different combination of facts. The facts involved 
in Chambers would obviously be hard to duplicate, and there will 


consequently be scant opportunity to utilize the Court’s holding 
in future proceedings.?® 





102 Jd, at 297-98. 

103 The rights to confront and cross-examine witnesses and to call 
witnesses in one’s own behalf have long been recognized as essential to 
due process. ... Both of these elements of a fair trial are implicated 
in the present case. 

Id. at 294-95. 

104 Jd, at 295; e.g., Dutton v. Evans, 400 U.S. 74 (1970); Bruton v. 
United States, 391 U.S. 123 (1968); Pointer v. Texas, 380 U.S. 400 (1965) ; 
“ae v. Stubbs, 408 U.S. 204 (1972); Berger v. California, 393 U.S. 314 
( é 

105 The Illinois Supreme Court has interpreted Chambers as bein 
essentially limited to its own facts. In People v. Craven, 54 IIl. 2d 419, 
299 N.E.2d 1 (1973), the court held that a defense witness could not 
testify that a third person had confessed to the homicide for which the de- 
fendant was charged. The court noted that the Chambers Court relied on 
“objective indicia of trustworthiness regarding the proffered hearsay testi- 
mony of the three defense witnesses. ...” Jd. at 428, 299 N.E.2d at 6. 
The Illinois court concluded: 

In this case the measures of reliability suggested by the Chambers 
analysis are not present: the purported statement was heard only by a 
woman with whom defendant then lived and is unsupported by indepen- 
dent evidence. Also, in Chambers the third party was available to 
testify, while here Lopez remained unapprehended during defendant’s 
trial. In our opinion, the trial court’s determination that the offered 
testimony of Mrs. Dawson lacked sufficient threshold reliability to fall 
within our limited admission-against-penal-interest hearsay exception 
was correct and such testimony was properly withheld from the jury. 
Id, at 429, 299 N.E.2d at 6. 

Two justices dissented, arguing that the proffered testimony bore marks 

of reliability and should have been admitted. Jd. at 430-31, 299 N.E.2d at 7. 





1973] A Return to the Fair Trial Rule 


DUE PROCESS AND THE FAIR TRIAL RULE 


As has been seen, the Burger Court’s treatment of the right 
of confrontation, whether it be the “indicia of reliability” test of 
Dutton or the straight “due process” approach of Chambers, 
results in practical effect in a rejection of the Confrontation 
Clause case law developed by the Warren Court, and in a re- 
adoption of the Fair Trial Rule’” utilized by the Court during 
the first half of this century. Well before its rejection by the 
Warren Court, the Fair Trial Rule had been the subject of con- 
siderable criticism, both on constitutional and practical grounds. 


The very nature of the rule, which requires that the particu- 
lar facts of each case be analyzed to see whether the defendant 
had received a “fair” trial or not, involved a highly subjective 
value judgment by the Court. A summary of some of the tests 
used by the pre-Warren Court to determine whether a trial had 
been “unfair” illustrates how nebulous such a determination must 
be: 

[I]t has been said that this Court can forbid state action which 
‘shocks the conscience’ . . . sufficiently to ‘shock itself into the 
protective arms of the Constitution’. ... It has been urged that 
States may not run counter to the ‘decencies of civilized conduct’ 

. . or ‘some principle of justice so rooted in the traditions and 
conscience of our people as to be ranked as fundamental’. . . or to 
‘those canons of decency and fairness which express the notions of 
justice of English-speaking peoples’... or to ‘the community’s 
sense of fair play and decency’. .. .1°% 

Obviously, the application of such tests could only be sub- 
jective, despite the protestations of the justices that they were 








106 This label was apparently coined by John Raeburn Green in “The 
Bill of Rights, the Fourteenth Amendment and the Supreme Court,” 46 
Micu. L, REv. 869, 890 (1948) [hereinafter cited as Green]. 

107 Griswold v. Connecticut, 381 U.S. 479, 511-12, n. 4 (1965) (dissent- 
ing opinion by J. Black). See also Justice Cardozo’s phrase, “fundamental 
principles of liberty and justice,” in Palko v. Connecticut, 302 U.S. 319, 
328 (19387). 

Interestingly, although Palko has often been cited as authority for the 
Fair Trial Rule, it can as readily be read as support for selective incorpora- 
tion — and was so cited by Justice Black in his dissent in Adamson v. 
California, 332 U.S. 46, 85-86 (1947). 

The Fair Trial passage in Palko: 

The decision [in Powell v. Alabama, 287 U.S. 45 (1932)] did not turn 
upon the fact that the benefit of counsel would have been guaranteed 
to the defendants by the provisions of the Sixth Amendment if they had 
been prosecuted in a federal court. The decision turned upon the fact 
that in the particular situation laid before us in the evidence the benefit 
of counsel was essential to the substance of a hearing. 

Our survey of the cases serves, we think, to justify the statement 
that the dividing line between them, if not unfaltering throughout its 
course, has been true for the most part to a unifying principle. On 
which side of the line the case made out by the appellant has appropriate 
location must be the next inquiry and the final one. Is that kind of double 
jeopardy to which the statute has subjected him a hardship so acute 
and shocking that our polity will not endure it? Does it violate those 
‘fundamental principles of liberty and justice which lie at the base of 
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not relying on their own senses of justice and decency.’® Justice 
Black vehemently condemned the Fair Trial Rule for this reason, 
believing that such vague standards endangered both states’ 
rights and individual liberties and could not be squared with the 
Constitution : 


There is ... no express constitutional language granting judicial 
power to invalidate [state law] . . . deemed ‘unreasonable’ or 
contrary to the Court’s notion of civilized decencies; yet the 
constitutional philosophy used by the [pre-Warren Court] majority 
has, in the past, been used to deny a state the right to fix the price 
of gasoline ... and even the right to prevent bakers from palming 
off smaller for larger loaves of bread. ... These cases, and others, 
show the extent to which the evanescent standards of the majority’s 
philosophy have been used to nullify state legislative programs 
passed to suppress evil economic practices. ... Of even graver 
concern, however, is the use of the philosophy to nullify the Bill 
of Rights. I long ago concluded that the accordion-like qualities 
of this philosophy must inevitably imperil all the individual liberty 
safeguards specifically enumerated in the Bill of Rights. 
This was indeed a prophetic warning, as the Burger Court’s 





all our civil and political institutions?’ Hebert v. Louisiana, [272 U.S. 
$12 (1926)]. ... 

302 U.S. 319, 327-28. 

The selective incorporation passages: 

{T]he due process clause of the Fourteenth Amendment may make it 
unlawful for a state to abridge by its statutes the freedom of speech 
which the First Amendment safeguards against encroachment by the 
Congress ... or the like freedom of the press . . . or the free exercise 
of religion . .. or the right of peaceable assembly .. . or the right of 
one accused of crime to the benefit of counsel. ... In these and other 
situations immunities that are valid as against the federal government 
by force of the specific pledges of particular amendments have been 
found to be implicit in the concept of ordered liberty, and thus, through 
the Fourteenth Amendment, become valid as against the states. 


[These] privileges and immunities . . . have been taken over from 
the earlier articles of the federal bill of rights and -— - within the 


Fourteenth Amendment by a process of absorption. hese in their 
origin were effective against the federal government alone, If the 
Fourteenth Amendment has absorbed them, the process of absorption 
has had its source in the belief that neither liberty nor justice would 
exist if they were sacrificed. 

Id. at 324-26. 

108 As Justice Black remarked in his concurring opinion in Rochin v. 
California: 

The majority emphasize that these statements do not refer to their own 
consciences or to their senses of justice and decency. For we are told 
that ‘we may not draw on our merely personal and private notions’; 
our judgment must be unded on ‘considerations deeply rooted in 
reason and in the compelling traditions of the legal profession’. 

[O]lne may well ask what avenues of investigation are open to 
discover ‘canons’ of conduct so universally favored that this Court 
should write them into the Constitution? All we are told is that the 
discovery must be made by an ‘evaluation based on a disinterested in- 
quiry pursued in the spirit of science on a balanced order of facts.’ 

842 U.S. 165, 175-76 (1952). 

109 Td, at 176-77. Justice Black, while believing that the Fourteenth 
Amendment incorporated the Bill of Rights as a whole, supported selective 
incorporation as the next best thing. Duncan v. Louisiana, 391 U.S. 145, 
171 (1968) (concurring opinion). Since the adoption of the Fourteenth 
Amendment, ten justices of the Supreme Court, including Justice Black, 
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treatment of the Sixth Amendment confrontation right demon- 
strates. 


In addition to the constitutional objections to the Fair Trial 
Rule voiced by Justice Black and others, the pre-Warren Court 
faced severe practical difficulties in its application. The varying 
fact situations of each case, added to the inevitably subjective 
determination of whether a trial had been “fair” or “unfair,” 
resulted in an unevenness of application and created a welter of 
conflicting precedents that left the state courts in the awkward 
position of having to guess how the Supreme Court would react 
to each case.” After twenty years of struggling with the Betts v. 
Brady™ right-to-counsel version of the Fair Trial Rule, twenty- 
two states filed an amicus curiae brief in Gideon v. Wainwright,™* 
urging that Betts be overruled.** 

The case-by-case approach also made it difficult for the 
Court to handle the flood of petitions for certiorari from state 
criminal proceedings.*** Selecting from among them was of 
necessity quite arbitrary, since the bulk of them presented the 
same legal question — whether the trial in each case was “fair” 
or not. 


The Warren Court finaily abandoned the Fair Trial Rule in 





have espoused total incorporation. This view, however, had never com- 
manded a majority. Gideon v. Wainwright, 372 U.S. 335, 345-46 (1963) 
(separate opinion by J. Douglas). 

Selective incorporation, of course, differs significantly from the Fair 
Trial Rule, since once a particular rantee of the Bill of Rights is held to 
be incorporated in the Fourteenth Amendment there is no longer any basis 
for a case-by-case determination of whether the trial as a whole seemed 
“fair” or not. 

110 Green, supra note 106, at 898. 

111316 U.S. 455 (1942). Betts contains a typical discussion of the 
Fair Trial Rule: 

The due process clause of the Fourteenth Amendment does not incorpo- 
rate, as such, the specific guarantees found in the Sixth Amendment, 
although a denial by a State of rights or privileges specifically embodied 
in that and others of the first eight amendments may, in certain cir- 
cumstances, or in connection with other elements, operate, in a given 
case, to deprive a litigant of due process of law in violation of the 
Fourteenth. Due process of law is secured against invasion by the 
federal Government by the Fifth Amendment, and is safeguarded 
against state action in identical words by the Fourteenth. The phrase 
formulates a concept less rigid and more fluid than those envisaged 
in other specific and particular provisions of the Bill of Rights. Its 
application is less a matter of rule. Asserted denial is to be tested by 
an appraisal of the totality of facts in a given case. That which may, 
in one setting, constitute a denial of fundamental fairness, shocking to 
the universal sense of justice, may, in other circumstances, and in the 
light of other considerations, fall short of such denial. In the applica- 
tion of such a concept, there is always the danger of — into the 
habit of formulating the guarantee into a set of hard and fast rules, 
the application of which in a given case may be to ignore the qualify- 
ing factors therein disclosed. 
Id. at 461-62, 

112 372 U.S. 335 (1963). 

113 Jd, at 336, 345. See A. Lewis, GIDEON’s TRUMPET, 146-50 (1964). 

114 Green, supra note 106, at 896-97. See statistics, id. at 896 n. 120. 
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favor of selective incorporation. Beginning in 1961 with Mapp 
v. Ohio, the Court gradually incorporated in the Fourteenth 
Amendment almost all of the guarantees of the Bill of Rights,’’® 
carrying over the body of federal case law built up in interpreta- 
tion of those guarantees.''? The Court thereby eliminated as 
much of the subjective element as possible in its review of state 
criminal proceedings, and provided state courts with fairly 
explicit and consistent principles by which to judge the consti- 
tutionality of their rulings. Thus, contrary to Justice Harlan’s 
arguments, selective incorporation, in practical effect at least, 
actually tended to reduce the strain which the Fair Trial Rule 
had placed on the federal system. 


A RETURN TO THE FAIR TRIAL RULE 


The constitutional objections and practical difficulties sur- 
rounding the Fair Trial Rule have been forgotten, or are being 
disregarded, by the Burger Court. The same subjective, case- 
by-case determinations characteristic of the Fair Trial Rule 
are unavoidable under either a Dutton “indicia of reliability” 
test or a Chambers “due process” right of confrontation ap- 
proach, and will doubtless lead to the same problems the pre- 
Warren Court experienced with the Fair Trial Rule. 

The Burger Court’s treatment of the confrontation right 
demonstrates most clearly its desire to circumvent the Warren 
Court selective incorporation approach to the review of state 
proceedings. But that desire — as well as the Court’s reliance 
on straight ‘due process” — can also be seen in cases involving 
other guarantees of the Bill of Rights, particularly in the opin- 
ions of Justices Powell and Rehnquist. 


The Right to Counsel 
In Argersinger v. Hamlin,”*® for instance, Justice Powell, 


115 367 U.S. 643 (1961). 

116 The following Bill of Rights protections in criminal proceedings have 
aa incorporated in the Fourteenth Amendment and are om applicable to 
the states: 

Fourth Amendment, search and seizure: Mapp v. Ohio, 367 U.S, 643 
dea” v. California, 374 U.S. 23 (1963); Aguilar v. Texas, 378 U.S. 

Fifth Amendment, double jeopardy: Benton v. Maryland, 395 U.S. 784 
(1969) ; Self-incrimination: Malloy v. Hogan, 378 U.S. 1 (1964). 

Sixth Amendment, speedy trial: Klopfer v. North Carolina, 386 U.S. 
213 (1967); public trial: In re Oliver, 333 U.S, 257 (1948) (by subsequent 
interpretation — see Duncan v. Louisiana, 391 U.S. 145, 148 and n. 10 
1968) ); trial by jury: Duncan v. Louisiana, 391 U.S. 145 (1968); confron- 
tation with witnesses: Pointer v. Texas, 380 U.S. 400 (1965); compulsory 
process: Washington v. Texas, 388 U.S. 14 (1967); assistance of counsel: 
Gideon v. Wainwright, 372 U.S. 335 (1963). 

Eighth Amendment, cruel and unusual punishment: Robinson v. Cali- 
fornia, 370 U.S. 660 (1962). 

117 The Court held that the guarantees were to be interpreted identically 
in state and federal proceedings. See note 185 and accompanying text, infra. 

118 407 U.S, 25 (1972). 








1973] A Return to the Fair Trial Rule 163 


joined by Justice Rehnquist, advocated a Betts v. Brady approach 
to the problem of providing counsel in non-felony cases."° The 
majority in Argersinger held that the Gideon right to counsel 
extended to all cases where the defendant faced a possible sen- 
tence of imprisonment. Justice Powell, in an opinion concurring 
in the result, felt that a case-by-case determination based on 
“fairness” would have been a more appropriate standard: 

I would adhere to the principle of due process that requires 

fundamental fairness in criminal trials, a principle which I believe 


encompasses the right to counsel in petty cases whenever the 
assistance of counsel is necessary to assure a fair trial. 


Due process, perhaps the most fundamental concept in our law, 
embodies principles of fairness rather than immutable line draw- 
ing as to every aspect of a criminal trial. 


I would hold that the right to counsel in petty-offense cases is 
not absolute but is one to be determined by the trial courts ex- 
ercising a judicial discretion on a case-by-case basis. . . .12° 

It would be difficult to find a statement more expressive of 
the Fair Trial Rule. This opinion, when considered in conjunc- 
tion with his majority opinion in Chambers, demonstrates that 
Justice Powell is clearly anxious to substitute a straight due 
process approach for that of selective incorporation. 


The Right to a Jury 
Impartiality 
In Ham v. South Carolina,’* a case involving jury preju- 
dice, Justice Rehnquist substituted a straight “due process” 
approach for the Sixth Amendment jury right in much the same 
fashion as Justice Powell had substituted it for the confronta- 
tion right in Chambers. Justice Rehnquist, in a majority 
opinion, held that the trial judge’s refusal to question the jury 
about possible racial bias at the request of the bearded, black 
defendant was a violation of the Due Process Clause. However, 
he also held that the refusal to ask questions about possible 
prejudice towards persons wearing beards was not a due process 
violation. Justice Rehnquist cited the 1873 Slaughter-House 
Cases'** in an attempt to rationalize this distinction, stating that: 
[S]lince a principle purpose of the adoption of the Fourteenth 
Amendment was to prohibit the States from invidiously discrimi- 
nating on the basis of race ... we think that the Fourteenth 
Amendment required the judge in this case to interrogate the 
jurors upon the subject of racial prejudice. 


While we cannot say that prejudice against people with beards 





119 Td, at 65. 

120 Jd, at 47, 49, 63. 

121 409 U.S. 524 (1973). 

122 83 U.S. (16 Wall.) 36 (1873). 
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might not have been harbored by one or more of the poten- 
tial jurors in this case. ... [g]iven the traditionally broad 
discretion accorded to the trial judge in conducting voir dire... 
and our inability to constitutionally distinguish possible prejudice 
against beards from a host of other possible similar prejudices, 
we do not believe the petitioner’s constitutional rights were vio- 
lated when the trial judge refused to put this question.'** 

Putting aside the obvious fact that the Due Process Clause 
has been greatly extended beyond its initial objective of pro- 
tecting “the freedom of the slave race,’”’*** the problem in Ham 
should more properly have been dealt with under the Sixth 
Amendment. As Witherspoon v. Illinois'*® made clear, the 
Sixth Amendment right to a jury embodies the right to an 
impartial jury..*° If Ham had been analyzed in accord with this 
rationale, it would have been apparent that no meaningful dis- 
tinction can be drawn between racial bias and bias towards 
bearded men. The question simply becomes one of whether the 
trial judge’s refusal to ask the suggested voir dire questions 
about potential prejudices violated the right to an impartial 
jury. 

Unanimity of Verdict 

Justice Powell, in addition to his adoption of a straight due 
process standard, has also indicated in the companion cases of 
Johnson v. Louisiana’ and Apodaca v. Oregon'* that he is will- 
ing to undercut the basic premise of selective incorporation by 
applying a “watered-down” version of the Bill of Rights in state 

123 409 U.S. 524, 526-28. 

124 83 U.S. (16 Wall.) at 71. 

Justices Marshall and Douglas dissented as to that part of the Court’s 
opinion which held that the trial court’s refusal to explore possible bias 
towards beards was not constitutional error. Justice Marshall observed: 

— before the Sixth Amendment was made applicable to the 
States through the Due Process Clause of the Fourteenth Amendment, 


see Duncan v. Louisiana, 391 U.S.145 . . . this Court held that the right 
to an ‘impartial’ jury was basic to our system of justice. 





We have never suggested that this right to impartiality and fair- 
ness protects against only certain classes of prejudice or extends to only 
certain groups in the population. It makes little difference to a criminal 
defendant whether the jury has prejudged him because of the color of 
his skin or because of the length of his hair. In either event, he has been 
deprived of the right to present his case to neutral and detached ob- 
servers capable of rendering a fair and impartial verdict. 


(T]he Court has reversed criminal convictions when the right to query 
on voir dire has been unreasonably infringed. ... Contrary to the 
majority’s suggestion, these reversals have not been confined to cases 
where the defendant was prevented from asking about racial prejudice. 


409 U.S. at 531-33. 

125 391 U.S. 510 (1968). 
tial et Id. at 518. The Sixth Amendment, of course, speaks of “an impar- 
ial jury. 

127 406 U.S. 356 (1972). 

128 406 U.S. 404 (1972). 
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proceedings. The question in Apodaca was whether the Sixth 
Amendment right to trial by jury in criminal cases, which Dun- 
can v. Loutsiana’*® had incorporated in the Fourteenth Amend- 
ment, included the right to a unanimous verdict.’ The plurality 
decision held that the Sixth Amendment requires a unanimous 
verdict in federal courts, but not in state courts — even though 
Justice Powell was the sole member of the Court to advocate 
that position. This freakish result was reached because four 
justices'** believed the Sixth Amendment did not require a 
unanimous verdict in either federal or state courts, and four 
justices*** believed it required a unanimous verdict in both. 
Justice Powell broke the deadlock. 

In his opinion, Justice Powell acknowledged that it was 
“perhaps late in the day for an expression of my views [on 
incorporation]’’*** but went on to say: 

I do not think that all of the elements of jury trial within the 
meaning of the Sixth Amendment are necessarily embodied in or 


incorporated into the Due Process Clause of the Fourteenth 
Amendment. 


The question, therefore, that should be addressed in this case is 
whether unanimity is in fact so fundamental to the essentials of 
jury trial that this particular requirement of the Sixth Amend- 
ment is necessarily binding on the States under the Due Process 
Clause of the Fourteenth Amendment. 


[A]t least in defining the elements of the right to jury trial, 
there is no sound basis for interpreting the Fourteenth Amendment 
to require blind adherence by the States to all details of the federal 
Sixth Amendment standards.!*4 


Justice Douglas, joined in dissent by Justices Brennan and 
Marshall, pointed out that all of the incorporated provisions of 
the Bill of Rights had already been held to apply in the same 
measure to federal and state proceedings."** He decried Justice 
Powell’s position, stating that: 


My chief concern is one often expressed by the late Mr. 
Justice Black, who was alarmed at the prospect of nine men ap- 
pointed for life sitting as a superlegislative body to determine 


129 391 U.S. 145 (1968). 

130 Johnson v. Louisiana, 406 U.S. 356 (1972), dealt with the question 
of whether there was a due process or equal protection right to a unanimous 
verdict, and concluded there was not. The question arose because the trial 
had taken place before Duncan was decided, and Duncan had been held not 
to be retroactive. DeStefano v. Woods, 392 U.S. 631 (1968). 

131 Burger, White, Blackmun and Rehnquist. 

1382 Douglas, Brennan, Marshall and Stewart. 

133 406 U.S. at 375. 

134 Jd. at 369, 373, 375. 

185 Citing as examples Malloy v. Hogan, 378 U.S. 1, 10-11 ete 
Pointer v. Texas, 380 U.S. 400, 406 (1965); Benton v. Maryland, 395 U.S 
784, 795 (1969) ; Klopfer v. North Carolina, 386 U.S, 213, 222 (1967) ; and 
the jury right case itself, Duncan v. Louisiana, 391 U.S. 145, 158 n. 30 
(1968) ; 406 U.S. 356, 383- 84. 
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whether government has gone too far. The balancing was done 
when the Constitution and Bill of Rights were written and adopted. 
For this Court to determine, say, whether one person but not 
another is entitled to free speech is a power never granted it. But 
that is the ultimate reach of decisions that let the States, subject 
to our veto, experiment with rights guaranteed by the Bill of 
Rights. 

I would construe the Sixth Amendment, when applicable to 
the States, precisely as I would when applied to the Federal 
Government.'*® 


Thus far Justice Powell seems to be the only member of the 
Court willing to espouse a “watered-down” theory of incor- 
poration, but if he can persuade four others to adopt his position 
he will have found another method by which to circumvent the 
body of case law interpreting the Bill of Rights, just as those 
cases were circumvented by the approaches taken in Dutton v. 
Evans and Chambers v. Mississippi. 


CONCLUSION 

The amorphous due process approach taken to constitu- 
tional questions in Dutton v. Evans, Chambers v. Mississippi, 
Ham v. South Carolina and the Powell opinions in Argersinger 
v. Hamlin and Apodaca v. Oregon can easily lead to the 
abuses formerly encountered under the Fair Trial Rule. By 
simply deciding in any given case that due process had or 
had not been violated, the Court could, on the one hand, effec- 
tively extend its federal rule-making power to encompass the 
state courts. This could result, for example, in the forced 
adoption by the states of the proposed Federal Rules of Evidence. 
Such a use of the Due Process Clause would realize the late 
Justice Black’s worst fears of interference with states’ rights. 


On the other hand, it is at least equally possible that the due 
process approach will be used to avoid overturning state criminal 
convictions that involve violations of the Bill of Rights. In the 


less flagrant cases at least, the Court can simply ignore the 
specific guarantees of the Bill of Rights, identify the issue as 
one of due process, as it did in Chambers and Ham, and decide 
that under the particular circumstances of the case, due process 
had not been violated. 

If it does so, the Court will once again find itself flooded with 
petitions for certiorari from state courts, all presenting the same 
basic question of fairness. The subjective, case-by-case approach 
of the due process standard will again force state courts to guess 
about the constitutionality of their rulings, produce inconsistent 


136 406 U.S. at 388. 
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holdings, and thus call for increased interference by the Supreme 
Court, just as in the pre-Warren years. And such interference 
will inevitably place the same strain on federal-state relations 
that led twenty-two states to file an amicus curiae brief in Gideon 
v. Wainwright in protest of the Fair Trial Rule. Whether such a 
strain will be accompanied by more “law and order” is ques- 
tionable, but it will surely be an ironic by-product of rulings 
handed down by those avowed advocates of federalism, the 
Nixon appointees. 


Kathryn J. Kuhlen 





ILLINOIS DENTISTS INCORPORATED? 


INTRODUCTION 


The authority for professionals to incorporate has long been 
recognized in Illinois... While the trend nationwide has been 
toward allowing all professionals to incorporate, an unusual 
series of events in Illinois has curiously led to a different result 
with regard to the field of dentistry. 

The propriety of permitting persons engaged in the practice 
of dentistry to incorporate was first recognized in the Illinois 
Medical and Surgery Act of 1909.2. This right remained un- 
changed until 1933 when the Illinois Legislature provided, in 
section 18(a) of the Dental Practice Act (hereinafter referred 
to as the D.P.A.), that: “No corporation shall practice dentistry. 

.”8 This statutory restriction upon dentists withstood at- 
tempted invalidation on the grounds that such legislation was 
special and therefore unconstitutional.‘ 


The D.P.A. was attacked as being special legislation in the 
1935 case of Winberry v. Hallihan.. The thrust of the attack 
was that section 18(a) of the D.P.A. applied only to the dental 
profession, thus arbitrarily discriminating against individu- 
als practicing dentistry. After first recognizing that it was 
within the police power of the state legislature to insist upon 
maintaining the personal liability of individual professionals,° 
the Illinois Supreme Court affirmed the General Assembly’s 
right to deny corporations the privilege of practicing any pro- 
fession, and upheld the constitutionality of the statute stating: 


The Legislature was not compelled to treat alike all those classes 
{medical institutes and clinics, drug stores, optical and similar 
professional establishments] and was not bound to strike at all 
evils at the same time, in the same act, or in the same way. It 
may deal with the different professions according to the needs of 
society in relation to each profession. There is no basis for the 
charge of an unconstitutional discrimination.’ 


On September 15, 1969, the legislature enacted the Profes- 
sional Service Corporation Act (hereinafter referred to as 
P.S.C.A.)*® This statute allowed a corporation to render profes- 


> of June 11, 1909, § 18, [1909-10] Ill. Laws 282. 
I 


SILL. Rev. Stat. ch. 91, § 72a (Act of July 7, 1933); § 1, [1933] II). 
Laws 708 added § 18a to Act of June 11, 1909, §§'1 et seq., [1909-10] Tl. 
Laws 277. 

er v. Hallihan, 361 Ill. 121, 197 N.E. 552 (19385). 

5 


6 Jd. at 127, 197 N.E. at 555. 
7 Jd. at 180, 197 N.E. at 557. 
SILL, Rev. Stat. ch. 32, § 415-1 et seg. (1971), eff. Sept. 15, 1969. 
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sional services; and it purported to embrace all groups required 
to be licensed or obtain other legal authorization, in order to 
practice their profession.° 


The 1969 P.S.C.A.'° ostensibly changed the law by allowing 
corporations to engage in the practice of dentistry. Whether 
this is a correct interpretation of the statute shall subsequently 
be examined; but accepting the suggestion that the 1969 statute 
repealed the D.P.A.’s 1933 prohibition, it would appear that in 
1969 the legislature intended to allow corporations to practice 
dentistry. However, in 1972, the legislature approved Public 
Act 77-2713, an amendment to the D.P.A.," in order to conform 
the penalties under that Act with the Uniform Code of Correc- 
tions.’* The inconsistencies arising from this amendatory act 
may be most consequential to those persons practicing dentistry, 
who, since 1969, have incorporated or intend to incorporate their 
practice. These statutory inconsistencies must be dealt with 
either by the legislature or the judiciary in order to resolve the 
apparent conflicts. 


The purpose of this paper is merely to present the existing 
conflicts and give various interpretations concerning them, 


MAY DENTISTS INCORPORATE UNDER 
THE PROFESSIONAL SERVICE CORPORATION ACT? 


At the time when the P.S.C.A. was approved,’® a corpora- 
tion was not prohibited from rendering most professional ser- 
vices.* A statutory exception to this general rule was the pro- 
hibition against a corporation engaging in the practice of den- 
tistry.° Since the adoption of the P.S.C.A., however, dentists 
have been incorporating their practices, and this course of action 
has not yet been judicially challenged. It has been universally 
assumed by the legal community that the P.S.C.A. repealed sec- 
tion 18(a) of the D.P.A., thus authorizing dentists to incorporate. 

Section 415-2 of the P.S.C.A. provides that: 

It is the legislative intent to provide for the incorporation of 
an individual or group of individuals to render the same profes- 


sional service to the public for which such individuals are required 
by law to be licensed or to obtain other legal authorization . . .'¢ 


Section 415-4 provides in part that: 
This Act shall take precedence in the event of any conflict with 





® See text sre | notes 25-26 infra. 


10TLL. Rev. STAT. ch. § 415-1 et seq. (1971). 

11 ILL. Rev. Stat., 1972 Supp., ch. 91, § 72a (Amended by P.A. 77-2713, 
§ 1, eff. Jan. 1, 1973). 

12TLL. Rev. Stat., 1972 Supp., ch. 38, § 1001-1-1 et seq. 

13 ILL. Rev. Stat. ch. 32, § 415-1 et seg. (1971). 

14 See text accompanying notes 1-3 supra. 

15 See text accompanying notes 4-7 supra. 

16 TnL, Rev. STaT. ch. 32, § 415-2 (1971). 
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provisions of the Business Corporation Act or other laws .... 


The provisions of this Act shall not be considered as repealing, 
modifying or restricting the applicable provisions of law regulat- 
ing the several professions except insofar as such laws are in 
conflict with the provisions of this Act, however, the provisions 
of this Act shall take precedence over any law which prohibits a 
corporation from rendering any type of professional services." 

The foregoing provisions apparently effectuated the repeal 
of the prohibition of section 18(a) of the D.P.A.** In order to 
substantiate this conclusion, it is necessary to examine certain 
rules of statutory construction. 


In order to be an express repeal, the act to be repealed must 
be identified or designated in the repealing statute.*® Thus, the 
express general repealing clause of the P.S.C.A., to the effect that 
all inconsistent prior enactments are repealed,”° is not an express 
repeal. It follows that the pertinent provisions of the P.S.C.A. 
attempted to effectuate an implied appeal. 


There is a presumption by the courts against implied re- 
peals ;** therefore, if the inconsistency between a later act and an 
earlier one is not fatal to the operation of either, the two shall 
stand together and no repeal will be effected.22 When a general 
codification of the law is enacted which apparently repeals prior 
special laws (although not special in the constitutional sense) one 
authority on statutory construction, Sutherland, provides the fol- 
lowing constitutional guidelines: 

The enactment of a general law broad enough in its scope and 
application to cover the field of operation of a special or local 
statute will generally not repeal a statute which limits its opera- 
tion to a particular phase of the subject covered by the general 
law .... An implied repeal of prior statutes will be restricted 
to statutes of the same general nature, since the legislature is 
presumed to have known of the existence of prior special or par- 
ticular legislation, and to have contemplated only a general treat- 
ment of the subject matter by the general enactment. Therefore, 
where the later general statute does not present an irreconcilable 
conflict the prior special statute will be construed as remaining in 
effect as a qualification of or an exception to the general law. 

However, since there is no rule of law to prevent the repeal of 
a special by a later general statute, prior special or local statutes 
may be repealed by implication from the enactment of a later 
general statute where the legislative intent to effectuate a repeal 
is unequivocally expressed. A repeal will also result by implica- 

17 Td. at § 415-4 (emphasis added). 

18 ILL. Rev. STAT., 1972 Supp., ch. 91, $ 72a. 

19C, SANDS, SUTHERLAND, STATUTORY CONSTRUCTION, Vol. 1A, $ 23.08 
(4th ed. 1972) [hereinafter cited as SUTHERLAND]. 

20 ILL. Rev. Stat. ch. 32, § 415-4 (1971). 


21 SUTHERLAND, supra note 19, § 23.10. 
22 Id, § 23.09. 
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tion when a comprehensive revision of a particular subject is 
promulgated ... .?3 


Sutherland further states that: 

The enactment of a code operates to repeal all prior laws upon 
the same subject matter where, because of its comprehensiveness, 
it inferentially purports to be a complete treatment of the subject 
or where by express declaration in the code it is prescribed the 
sole governing statutory law upon that particular subject.‘ 

The P.S.C.A. is a general law granting authority to incor- 
porate to any type of professional service. The legislature has 
expressly stated its intent to repeal all prior inconsistent stat- 
utes ;> and this expression impliedly includes section 18(a) of the 
D.P.A. which prohibits dentists from incorporating — clearly 
inconsistent with the provisions of the P.S.C.A. Thus, it can 
reasonably be inferred that the P.S.C.A., when it was passed, 
effectuated the repeal of section 18(a) of the 1933 D.P.A. 


There is another possible interpretation of the P.S.C.A. 
which, if employed, will result in an opposite conclusion. The 
P.S.C.A. may be interpreted as providing only the means by 
which a professional service may incorporate. Since the P.S.C.A. 
does not enumerate the professional services includable in its 
provisions, it may be inferred that the Act only intended to 
provide a means by which a professional service may incorporate, 
and not to change the law as to which professions may operate 
as a corporation. 


This interpretation, however, is inconsistent with the lan- 
guage of section 415-4 which states that: “[T]he provisions of 
this Act shall take precedence over any law which prohibits a 
corporation from rendering any type of professional services.”® 


Since, when construing a statute, every word used by the 
legislature must be given effect, it seems clear that the Illinois 
Legislature intended to include the dental profession within the 
provisions of the P.S.C.A. Dentistry is a profession as defined 
by section 415-3.4,?7 and as such, should not be excluded from 
the operation of the P.S.C.A. 


Therefore, it must be concluded that this latter interpreta- 
tion is inconsistent with the general legislative purpose to allow 
any type of professional service to operate as a corporate entity. 


23 Td. § 23.15. 

24 Id. § 23.14. 

25 Int. Rev. STAT. ch. 32, § 415-4 (1971). 

26 Jd. (emphasis added). 

27 Inu, Rev. Stat. ch. 32, § 415-3.4 (1971) provides that: 

‘Professional Corporation’ means a corporation organized under this 

Act solely for the purpose of rendering one category of professional 
service and which has as its shareholders, directors, officers, agents and 
employees (other than ancillary personnel) only individuals who are 
duly licensed by this State to render that particular category of pro- 
fessional service .... (emphasis added). 
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Thus, it appeared that the legislature had expressed its in- 
tent to repeal, and had effectuated the repeal, of section 18(a) of 
the D.P.A.; and it may have been concluded that corporations 
could engage in the practice of dentistry following September 5, 
1969. However, subsequent legislative action seems to indicate 
that the law with respect to dentistry has again changed direc- 
tion. 


SECTION 18(a) OF THE DENTAL PRACTICE ACT REVIVED 


As was previously stated, the amendatory act of 1933 
changed the 1909 Medical and Surgery Act by incorporating 
therein the provisions of section 18(a) making it unlawful for 
any person or persons to practice dentistry under the name of a 
corporation, company, association or trade name. In 1969, the 
P.S.C.A. was approved, and thus the law appeared to be settled 
that corporations could engage in the practice of dentistry in 
Illinois. 


In 1972, however, the Illinois Legislature approved Public 
Act 77-2713, “An Act to amend Sections... 18(a) of ‘An Act 
to regulate the practice of dental surgery and dentistry in the 
State of Illinois .. .’”’* This amendatory act was passed 
solely to conform the penalties established in section 18(a) of the 
D.P.A. to the Uniform Code of Corrections. The substantive 
provisions of the 1933 Act remained unchanged. Rules of statu- 
tory construction seem to indicate that by amending the D.P.A., 
the legislature has reenacted the law prohibiting incorporation by 
dentists, and has repealed that part of the P.S.C.A. which gave 
dentists the right to incorporate.” 


The reenactment of a statute which has been repealed... 
by implication from later legislation upon the subject matter in- 
validates the previous repeal and restores the statute to effective 
operation. Likewise, where a statute has been amended and 
changed by a later enactment, the reaffirmation of the statute in 
its original form operates to repeal any inconsistent amendments 
and modifications which have been engrafted upon the statute 
since its original enactment .... 

The reenactment of a statute is a continuation of the law as it 
existed prior to the reenactment insofar as the original provisions 
are repeated without change in the reenactment. Consequently, 
an intermediate statute which has been superimposed upon the 
original enactment as a modification of its provisions is likewise 
not repealed by the reenactment of the original statute, but is 
construed as being continued in force to modify the reenacted 
statute in the same manner that it did the original enactment. 
However, this immunity from repeal is extended only to those 


28 P.A. 77-2713, § 1, eff. Jan. 1, 1973. 

29 SUTHERLAND, supra note 19, § 22.22 provides that: “On the basis 
that the latest declaration of the legislature prevails, the inconsistent pro- 
visions of the prior statute . . . are treated as repealed.” 
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provisions of intermediate acts which are consistent with the re- 
enactment, and therefore, any provisions in the intermediate act 
which are inconsistent with the reenactment are repealed.*° 


Thus, to the extent that the P.S.C.A. repealed the 1933 
D.P.A., the P.S.C.A. is repealed and the D.P.A. reinstated. That 
is to say, section 415-4 of the P.S.C.A. which gave “any type” 
of professional service the right to incorporate is repealed to the 
extent that it allowed dentists to incorporate. Public Act 77-2713 
recites verbatim the language of section 18(a) of the D.P.A. 
except as to the prescribed penalties; and it is obvious, as was 
suggested earlier, that the language of the P.S.C.A. is entirely 
inconsistent with the prohibitions of the D.P.A. Thus, in light 
of the 1972 reenactment of section 18(a), the P.S.C.A. no longer 
affords to dentists the authority to incorporate. 

Since amendatory. statutes will not be given retroactive ef- 
fect unless a contrary legislative intent is shown,*! and since no 
contrary intent is shown here, the amendatory act should not 
affect those dentists who have incorporated prior to January 1, 
1973, the effective date of the 1972 Act. However, it is now 
well-advised to counsel dentists not to incorporate until further 
legislative action has been taken. 


The Constitutionality of Public Act 77-2713 

As was noted earlier, the original section 18(a) of the 
D.P.A. withstood attack as being special legislation in the case 
of Winberry v. Hallihan.*? The Illinois Supreme Court recog- 
nized that such regulation was within the police power of the 
state legislature and that the legislature was not compelled to 
treat all classes of professionals alike. 

It should be noted that when the Winberry case was decided, 
there were no statutes either authorizing or prohibiting doctors, 
optometrists, etc., from incorporating. Thus, the Illinois Su- 
preme Court had little difficulty in holding that the Act was not 
special legislation. 

Today, all professional services may incorporate except those 
engaged in the practice of dentistry or dental surgery. Public 
Act 77-2713 prohibits dentists from incorporating. The pro- 
hibitory statute was reenacted subsequent to the passage of the 
general statute, the P.S.C.A., which affords “any type” of pro- 
fessional the right to operate in corporate form. Therefore, a 
judicial attack under Article IV section 13 of the 1970 Illinois 

30 Jd. §§ 23.28-23.29 (emphasis added). 
31 E, CRAWFORD, THE CONSTRUCTION OF STATUTES 622 (1940 ed.). 


32 361 Ill. 126, 197 N.E. 552 (1935). See text accompanying note 5 
supra. 
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Constitution** may be warranted. Though a strong presumption 
prevails as to the constitutionality of a statute, a judicial attack 
upon Public Act 77-2713, now chapter 91, section 72(a) of the 
Illinois Revised Statutes, may be successful in securing a judicial 
determination that the prohibitory legislation is arbitrarily dis- 
criminating. 


CONCLUSION 


As was mentioned at the outset, the question of whether 
dentists may legally operate in corporate form must finally be 
resolved either by further legislative action or by judicial con- 
struction, once the 1972 reenactment is constitutionally tested. 
Until either of those two events occur, the status quo seems clear 
— dentists may not operate in the corporate form in Illinois. 


Norman Kurtz 





33 ILL. Const. art. IV, § 18 (1970) provides that: 
The General Assembly shall pass no special or local law when a 
general law is or can be made applicable. hether a general law is or 
can be made applicable shall be a matter of judicial determination. 





WITNESS IMMUNITY STATUTES IN ILLINOIS — 
TIME FOR A CHANGE 


INTRODUCTION 


The ability to determine, with some degree of certainty, the 
rules by which an individual must govern his conduct is deemed 
to be a fundamental right. Such certainty is guaranteed by due 
process requirements: and the reason is obvious. Unless a 
person can determine the duties imposed by a given law, he 
cannot proceed upon any course of conduct with assurance of 
the legal ramifications of such conduct. Applying this reasoning 
to the history of the myriad of federal witness immunity statutes 
— and unfortunately, present day practice in most of the states, 
including Illinois — one wonders why they have not been subject 
to numerous due process attacks. The reason is that much of 
the uncertainty as to the requirements of any given immunity 
provision has resulted from prior judicial treatment of other 
similar provisions. Judicial construction has been conflicting 
and often does not reflect the apparent meaning of the statute 
being construed.? The confusion is heightened by the fact that 
there are numerous variations in language among immunity pro- 


visions which were apparently intended to accomplish the same 
effect — all within the same jurisdiction.’ 


STATUTORY IMMUNITY GENERALLY 


The fifth amendment guarantees that “[n]o person ... shall 
be compelled in any criminal case to be a witness against himself. 
...” However, it was early recognized that this right was not 
to be applied literally, and thus, whenever the danger at which 
this protection is directed is removed — that of being forced to 
convict oneself out of his own mouth — the bar against compul- 





1 Statutes which are so incomplete, vague, indefinite and uncertain 
that men of ordinary intelligence must necessarily guess at their mean- 
ing and differ as to their application, have uniformly been declared 
unconstitutional as denying due process. ... For a statute to be held 
valid the duty imposed by it must be prescribed in terms definite enough 
to serve as a guide to those who have the duty imposed upon them, 

People ex rel. Duffy v. Hurley, 402 Ill. 562, 567, 85 N.E.2d 26, 28-9 (1949). 
2 As where the requirement of claim of privilege is implied by the court. 
See note 65 infra and accompanying text. 

3 For variations in Illinois, see note 16 infra. 

4In Counselman v. Hitchcock, 142 U.S. 547 (1892), the Supreme Court 
ruled on the validity of a witness immunity statute for the first time. The 
Court struck down a statute which barred only the use of compelled testi- 
mony in a subsequent criminal proceeding against the witness. In dictum, 
however, the Court recognized that the government could by statutory au- 
thority compel self-incriminating testimony, if the statute barred prosecution 
of the witness for any matter about which he may have testified. Such a 
statute was later upheld in Brown v. Walker, 161 U.S. 591 (1896). 
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sion is also removed.’ Witness immunity statutes have as their 
purpose the removal of this danger, so that the government may 
compel testimony over claims of the privilege against self-in- 
crimination. The constitutional test of the validity of such a 
statute is that it be coextensive with the scope of the privilege.® 
Anything less and the statute will fall as unconstitutional, or in 
the few instances where it is saved, will fall short of its purpose 
of compelling testimony.’ 

In 1972, the supposed requirement of transactional immunity 
— that an individual be given complete protection from prose- 
cution for a matter about which he is compelled to testify or 
produce evidence* — yielded to a use and derivative use standard 
which affords much narrower protection.® In Kastigar v. United 
States,° the Supreme Court held that it was constitutionally 
permissible for a witness to be convicted for a matter about 
which he has been compelled to testify, the only limitation being 
that the Government may not use the compelled evidence or 
evidence derived therefrom for his prosecution." 

The wisdom of this change of protection — wrought by the 
1970 Federal Act** which Kastigar upheld — is outside the scope 
of this article.* Rather, the improvement in federal immunity 





5In Hale v. Henkel, 201 U.S. 43 (1906), the Court, in upholding the 
validity of an immunity statute, stated: 

The interdiction of the Fifth Amendment operates only where a 
witness is asked to incriminate himself, — in other words, to give 
testimony which may possibly expose him to a criminal charge. But if 
the criminality has already been taken away, the Amendment ceases to 


apply. 
Id. at 67. Thus, also, where prosecution is barred by the statute of limi- 
tations, pardon, or double re oe privilege does not apply. See 
McCorMIck, EVIDENCE § 121 (2d ed. 1972). 

6 That the statute leave “the Shee and the prosecutorial authorities 
in substantially the same position as if the witness had claimed the Fifth 
Amendment privilege.” Kastigar v. United States, 406 U.S. 441, 462 (1972). 

7 See note 91 infra and accompanying text. 

8 Counselman v. Hitchcock, 142 U.S. 547 (1892). See note 4 supra. 

® See Note, Kastigar v. United States: Compulsory Witness Immunity 
and the Fifth ‘Amendment, 6 JoHN Mar. J. Prac. & Proc. 120 (1972), for 
a discussion as to the change in requirements for a valid immunity statute 
and the on an that preceded that change. 

10406 U.S. 441 (1972). 

11 This burden of proof .. . is not limited to a negation of taint; 
rather, it imposes on the prosecution the affirmative duty to prove that 
the evidence it proposes to use is derived from a legitimate source wholly 
independent of the compelled testimony. 

Id. at 460. 

The burden is substantial and it would be wise for the government to 
certify their evidence against a witness before compelling him to testify. 
Goldberg v. United States, 472 F.2d 513 (2d Cir. 1973). See Note, Stan- 
dards for Exclusion in Immunity Cases after Kastigar and Zicarelli, 82 
YALE L.J. 171 (1972), cited in the latter case, for a recommended procedure. 

12 The Organized Crime Control Act, Act of Oct. 15, 1970, Pub. L. No. 
91-452, tit. II, § 201(a), 84 Strat. 926, added Part V (38 6001- 6005), Im- 
munity of Witnesses, to Title 18, United States Code [hereinafter cited as 
the Federal Act]. 

13 Criticism has focused on the lesser protection afforded the witness 
and the opportunity for government abuse. £.g., Kastigar v. United States, 
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law which the Federal Act effected will serve as the backdrop for 
an exploration of the present ambiguous state of Illinois im- 
munity law. 


THE FEDERAL ACT AND Its BACKGROUND 

The Federal Act wiped away more than fifty separate im- 
munity statutes under which various units of the federal gov- 
ernment had previously operated.'* The superficial benefit of a 
unified single system of immunity is obvious. When one con- 
siders the utter lack of conformity among federal statutes prior 
to this Act and still in effect in most states, the improvement 
is better appreciated. Some statutes were self-executing (no 
court order required) ; others were not. Some were automatic 
(the witness need not first claim his privilege) ; some (the claim 
acts) were not. In some oath and/or subpoena were requisites 
to immunity; in others, one or the other was not. Further, there 
were requirements as to the type of proceeding and subject 
matter of the investigation under each provision. The con- 
fusion was accentuated by incidents of vague language in the 
statutes as to whether oath, subpoena, claim of privilege, or 
particular proceedings were required, and the resultant con- 
flicting judicial holdings on each of these points. 

Witnesses confronted by these statutes had to proceed with 
the greatest caution, the burden in most instances falling on the 
witness — not the Government — to insure strict compliance 
with the statute. Failure to do so resulted in no protection for 
testimony given, while compliance often required the witness to 
subject himself to contempt proceedings. Occasionally, a wit- 
ness who had followed all procedures set out in the immunity 
provision found himself without immunity because the court 
implied additional requirements of which the provision itself 
made no mention. Particularly dangerous was relying on as- 
surances of immunity or succumbing to threats of punishment 
for contempt where a government attorney, armed with some 
immunity provision, confronted the unwilling witness. The 
immunity statute can be a potent prosecutorial weapon, capable 





406 U.S. 441, 462 (1972) ey gg opinion) : Lewis, The Practical Defen- 


der: On Use Immunity, For THE 
Note cited in note 9 supra. 

Similarly, the thrust of the attack on immunity statutes prior to 
Kastigar had been based on the deprivation against self-incrimination. 
Justice Douglas’ view is that it is “beyond the power of Congress to compel 
anyone to confess his crimes.” Ullman v. United States, 350 U.S. 442, 445 
(1956) (dissenting opinion). 

14 For a detailed breakdown of federal immunity provisions, as outlined 
immediately below, and a comprehensive discussion of federal immunity law 
prior to the Federal Act, see Comment, The Federal Witness Immunity Acts 
in Theory and Practice: Treading the Constitutional Tightrope, 72 YALE 
L.J. 1568 (1963). 


EFENSE, Nov. 1972, Vol. 7, No. 4; and 
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of abuse, where its requirements are not clear. Against this 
background — which persists under Illinois law — the Federal 
Act, while not perfect, is notable for its clarity of procedural 
requirements which the witness must meet before immunity will 
attach." 


IMMUNITY IN ILLINOIS 

Illinois has no such clear, uniform immunity procedure’® — 
Illinois law being comparable to that which existed under prior 
federal law with all its attendant uncertainty. There has been 
little litigation concerning immunity statutes in Illinois. How- 
ever, the recent case of People v. Crawford Distributing Co.” 
emphasizes many of the problems of a haphazard system of 
vague immunity provisions and is indicative of a narrow judicial 
view toward grants of immunity. 

In Crawford the Illinois Supreme Court had before it the 





15 § 6002, Immunity Generally, provides: 

Whenever a witness refuses, on the basis of his privilege against 
self-incrimination, to testify or provide other information in a proceeding 
before or ancillary to — 

) a court or grand jury of the United States, 
(2) an agency of the United States, or 
(3) either House of Congress, a joint committee of the two Houses, 
or a committee or subcommittee of either House, 

and the person presiding over the proceeding communicates to the 
witness an order issued under this part, the witness may not refuse to 
comply with the order on the basis of his privilege against self-incrimi- 
nation; but no testimony or other information compelled under the order 
(or any information directly or indirectly derived from such testimony 
or other information) may be used against the witness in any criminal 


i s+ 
Thus, claim of privilege and an order thereafter are the requisites to im- 
munity. Subpoena and oath are irrelevant. 

16 There are no less than 19 ———- immunity provisions in Illinois. 


All but one, ILL. Rev. Star. ch. 38, § 60-7.7 (1971), which will be analyzed 
in detail infra, grant transactional immunity. The others are listed below 
according to their express requirements. 
The following provisions require oath and subpoena: ILL. Rev. 
Rev. Stat. ch. 5, §158 (Marketing Fresh Fruits and Vegetables) ; ch. 
43, §163d (Liquor Control Act); ch. 67%, §173 (State Housing Act) ; 
ch. 67%, $278 (Neighborhood Redevelopment Corporation Act); ch. 
111%, §65 (Illinois Commerce Commission); ch. 120, §9-915 (Income 
Tax Act); ch. 120, §448 (Retailers’ Occupation Tax Act); ch. 120, 
$453.10a (Cigarette Tax Act); ch. 120, $453.49 (Cigarette Use Tax 
Act); ch. 120, $467.9 (Messages Tax Act); ch. 120, $467.24 (Gas 
Revenue Tax Act); ch. 120, $476 (Public Utilities Revenue Act). 
The following requires oath, subpoena, and claim of privilege: 
ch. 48, §501 (Unemployment Compensation Act). 
The following requires claim of privilege and court order: ch. 63, 
§315 (Legislative Investigating Commission Act). 
i _ ollowing requires claim of privilege: ch. 73, §1040 (Insurance 
e). 
The following requires court order: ch. 38, §106 (Grand Jury 
investigations and trial court). 
The following requires oath: ch. 100%, §4 (Public Nuisance — 
answering interrogatories). 
The following requires that testimony or production of documents be 
“compelled”: ch. 73, §765 (Insurance Code). 
17 53 Ill. 2d 332, 291 N.E.2d 648 (1978). 
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immunity provision of the Illinois Antitrust Act,’* which in 
relevant part provides: 


In any investigation brought by the Attorney General pur- 
suant to this Act, no individual shall be excused from attending, 
testifying or producing documentary material, objects or tangible 
things in obedience to a subpoena or under order of the court on the 
ground that the testimony or evidence required of him may tend 
to incriminate him or subject him to any penalty. No individual 
shall be criminally prosecuted or subjected to any criminal penalty 
under this Act for or on account of any testimony given by him 
in any investigation brought by the Attorney General pursuant to 
this Act; provided no individual so testifying shall be exempt from 
prosecution or punishment for perjury committed in so testifying.'® 

The Act further gives the Attorney General authority prior 
to the commencement of any judicial action, to subpoena wit- 
nesses and documents.”® If a witness refuses to obey the sub- 
poena or give testimony pursuant thereto, the Attorney General 
may petition the court for an order requiring compliance under 
threat of contempt proceedings.” 


Involved in Crawford was a subpoena duces tecum which had 
been directed to seven corporations, ordering the production of 
corporate documents in an investigation under the Antitrust 
Act. The subpoenas stated that neither personal appearance of 
corporate officers nor their testimony was required. The officers 
complied, and some made unsworn statements in answer to ques- 
tions put by representatives of the Attorney General. Later, the 
corporations and six of their officers were indicted for antitrust 
violations, The trial court, interpreting the statute as granting 





18 Iii. Rev. Stat. ch. 38, §§ 60-1 et seg. (1971) [hereinafter cited as the 
Antitrust Act]. 

19 Td, § 60-7.7. 

20 Id, § 60-7.2, Investigation by Attorney General, provides: 

Whenever it appears to the Attorney General that any person has 
engaged in, is engaging in, or is about to engage in any act or practice 
prohibited by this Act, or that any person has assisted or participated 
in any agreement or combination of the nature described herein, he may, 
in his discretion, conduct an investigation as he deems necessary in con- 
nection with the matter and has the authority p ang to the commencement 
of any civil or criminal action as provided for in the Act to subpoena 
witnesses, compel their attendance, examine them under oath, or require 
the production of any books, documents, records, writings or tangible 
things hereafter referred to as ‘documentary material’ which the At- 
torney General deems relevant or material to his investigation... . 

211d, § 60-7.6, Failure or Refusal to Obey Subpoena, provides: 

In the event a witness served with a subpoena by the Attorney Gen- 
eral under this Act fails or refuses to obey same or produce documentary 
material as provided herein, or to give testimony, relevant or material, 
to the investigation being conducted, the Attorney General may petition 
the Circuit Court of Sangamon or Cook County, or the county wherein 
the witness resides for an order requiring said witness to attend and 
testify or produce the documentary material demanded; thereafter, any 
failure or refusal on the part of the witness to obey such order of court 
may be punishable by the court as a contempt thereof. 
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transactional immunity, dismissed the indictments as to the 
officers based upon a claim of immunity.” 

On direct appeal, the Illinois Supreme Court reversed the 
trial court, declaring that the Act grants only use and derivative 
use immunity, and confers no immunity on witnesses who pro- 
duce corporate documents or who make unsworn statements to 
Attorney General’s representatives aside from judicial proceed- 
ings. The court did not rest its decision on any specific grounds; 
it is apparent that the court was in no way restricted in its 
holding by the facts of the case. Nevertheless, Crawford indi- 
cates a judicial policy to restrict as much as is constitutionally 
possible the extent of immunity granted in exchange for self- 
incriminating testimony,** and at the same time appears to 
place every possible obstacle in the way of a person’s obtaining 
any protection. As such, it is indicative of the uncertainty a 
witness faces when confronted with an unclear immunity pro- 
vision. 


The Crawford opinion is also troublesome because of its 
ambiguity as to exactly what is required of a witness in order for 
immunity to attach and its failure to relate the language of the 
statute under consideration to the facts of the case — instead 
relying on federal cases which dealt with substantially different 
statutes. Typically, the problem is complicated by the fact that 


the immunity provision of the Antitrust Act differs from the 
immunity provisions of all other Illinois statutes. Reading the 
opinion and statute together it would seem that: 

1. In no case does the production of documents entitle an 
individual to immunity. 

2. Strict compliance with the statute is necessary for im- 
munity to attach, and the burden is on the witness to inquire 
into and insist upon the regularity of the proceedings. 

3. A witness must assert his privilege against self-in- 
crimination after being subpoenaed, and then be ordered by the 
court to testify. 


As was the case under prior federal law, other ambiguities 





22 The trial court also held the statute invalid as violative of separation 
of powers in that it vested in the executive branch the power to issue sub- 
poenas aside from judicial proceedings. The Illinois Supreme Court found 
no merit in this point. See Annot., 27 A.L.R.2d 1208 (1953). 

23 The Antitrust Act states that “[nlo individual shall be criminally 
prosecuted . . . on account of any testimony given by him... .” while 
other Illinois immunity provisions state “on account of any transaction... 
concerning which he may testify.” In view of the difference in language, 
the court was on firm ground in its interpretation of the antitrust provision 
as granting narrower protection. 

However, it is noteworthy that the Illinois provision was enacted prior 
to the Federal Act and Kastigar, and comments subsequent to its passage 
indicate that it could be interpreted as granting transactional immunity. ILL. 
Rev. Start. ch. 38, § 60-7.7 (Smith-Hurd Annot. ed. 1973). 
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are inherent in the Act itself. Though not touched upon by the 
Crawford opinion, they are vitally important to the witness in 
view of the court’s cautious attitude toward granting immunity. 
These problems are: 

1. Whether only questions relevant to the antitrust inves- 
tigation and responsive answers thereto by the witness invoke 
the immunity provided. 

2. At what point in the procedures outlined in the Act may 
the witness step forward to protect himself. 


3. Whether immunity extends only to violations of the 
Antitrust Act. 


Documentary Evidence 


That the defendants in Crawford could not sustain their 
claim of immunity on the basis of production of corporate 
documents is not a very startling proposition.** It is traditional 
doctrine that production of such documents will not activate an 
immunity provision.” This is so even in the face of broad 
statutory language (not present in this case) providing that no 
person shall be prosecuted on account of any documentary evi- 
dence he has been compelled to produce. Such holdings proceed 
from the premise that immunity statutes are to be construed, so 
far as their words permit, as coterminous with what otherwise 
would have been the privilege of the person concerned.” 


The privilege against self-incrimination extends only to the 
compelled production of private papers or papers in one’s pos- 
session in a purely personal capacity.** Corporations have no 
such privilege.2® Nor does a corporate officer as to corporate 
documents in his custody, even though he has made the incrimi- 





24 It is to be emphasized that most of these problems are equally applica- 
ble to other Illinois immunity provisions and will be discussed in that context 
below. The discussion centers on Crawford and the Antitrust Act since it 
is the only recent Illinois case dealing with the problems, and the case 
appears to indicate a narrower view of immunity than prior cases — 
Illinois or federal. 

25 One of the defendants in Crawford claimed immunity on the basis 
that he had presented personal records with the corporate records required 
by subpoena. The court dismissed the argument since the personal records 
were neither identified as such nor called for, and therefore were to be 
considered as corporate records. 53 Ill. 2d at 343, 291 N.E.2d at 654. To 
the same effect, see United States v. Consumers Ice Co., 84 F. Supp. 46 
(W.D. La, 1949). 

26 Wilson v. United States, 221 U.S. 361 (1911). 

27 Heike v. United States, 227 U.S. 181, 142 (1913). Such would seem 
to be a fair description of the attitude of the Crawford court with regard 
to all aspects of immunity. However, the United States Supreme Court 
refused to extend this reasoning to other aspects of immunity statutes in 
United States v. Monia, 317 U.S. 424 (1948). See note 62 infra and ac- 
companying text. 

28 United States v. White, 322 U.S. 694 (1944) ; Wilson v. United States, 
221 U.S. 361 (1911); %. Boyd v. United States, 116 U.S. 616 (1886). 

2° Hale v. Henkel, 201 U.S. 43 (1906). 
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nating entries; the justification being that with respect to cor- 
porate matters, an officer cannot be said to hold the records in 
any personal capacity.*° 

This rather elementary point is examined here for two 
reasons. First, the only Illinois decision on the point took a very 
broad view of immunity for the production of nonprivileged 
material. In People v. Finkelstein™ the Illinois Appellate Court 
had before it a statute which provided immunity “for, or on 
account of, any transaction made or thing concerning which he 
may testify or produce evidence, documentary or otherwise. .. .** 
The court first stated that immunity statutes are to be liberally 
construed in favor of the witness,** and then concluded that the 
statute was “so plain and unambiguous that it requires no judi- 
cial interpretation,” — defendants were entitled to immunity.* 

This case appears to be one of a kind. In view of the great 
body of better reasoned authority contra,* Finkelstein will 
probably never be followed. 

The second reason for exploring the area of nonprivileged 
documents is that Crawford cannot, strictly speaking, be said to 
have overruled Finkelstein. The Antitrust Act by its terms 
extends immunity only to testimony and confers no immunity 
for the production of documentary evidence.** In this regard 
it is different from all other Illinois statutes and immunity pro- 
visions generally, including the Federal Act. 

Such a change in the government’s power to reach incrimi- 
nating evidence through a grant of immunity is at once an aid 
and a hindrance, and illustrates the competing factors involved 
in providing for statutory immunity. On the one hand, the 
power to investigate is obviously restricted. But on the other, 
this restriction prevents any unexpected grants of immunity to 
the producing witness. This last consideration has less force 
where a use and derivative use provision is involved and seems 
somewhat inconsistent in that all other Illinois provisions grant 





30 Wilson v. United States, 221 U.S. 361 (1911). The principle also 
applies to any records required to be kept by law. Id. It has also been 
extended to impersonal, ere! organizations, such as labor unions. 
United States v. White, 322 U.S. 694 (1944). But not to partnerships. 
In re Subpoena Duces Tecum, 81 F. Supp. 418 (N.D. Cal. 1948). 

31299 Ill. App. 363, 20 N.E.2d 290 (1939), rev’d on other grounds, 372 
Ill. 186, 23 N.E.2d 34 (1939). 

32 ILL. Rev. Stat. ch. 120, § 448 (1971). 

33 This statement appears often in the cases but is seldom applied. 

34 299 Ill. App. at 381, 20 N.E.2d at 297. 

35 F.g., see notes 26-30 supra. 

36 See Antitrust Act. § 60-7.7, note 19 supra and accompanying text. 
Further, the Attorney General has no authority to subpoena privileged 
documents. Id. § 60-7.2. 





1973] Illinois Witness Immunity Statutes 183 


transactional immunity, while giving the government power to 
subpoena privileged documentary evidence.’ 


Procedural Formalities — Witness Beware! 


The immunity provision of the Antitrust Act provides that 
“[n]o individual shall be criminally prosecuted . . . on account 
of any testimony given by him in any investigation . . . pursuant 
to this Act. ...”** Another provision of the Act requires that: 

The examination of all witnesses under this section shall 
be conducted by the Attorney General or by an assistant attorney 


general designated by him before an officer authorized to admin- 
ister oaths in this State. The testimony ... shall be transcribed.*® 


Thus, reading these two provisions together, it could be 
concluded that testimony under oath is a prerequisite to im- 
munity. On the other hand, the immunity provision itself 
(§ 60-7.7) does not explicitly require oath or other procedural 
formalities, and thus could easily mislead the witness. In effect, 
the question is whether the procedural] formalities required are 
restrictions on the government or the witness, Therefore, it 
would be as reasonable (and fairer to the witness) to place the 
burden of enforcing formalities not expressed in the immunity 
provision itself on the government. Such was the result of a 
federal case under similar circumstances,*° which prompted Con- 
gress in the same year to amend federal provisions to ex- 
pressly require that no witness could qualify for immunity absent 
oath and subpoena.** The Crawford opinion fails to detail the 
court’s reasoning in arriving at its conclusion on this matter, 
nor does it analyze provisions of the Antitrust Act. Instead, the 
court relies on three federal decisions, in none of which was the 
issue of sworn testimony presented, and in each of which the 
relevant statute expressly required oath and subpoena.* 


Implicit in Crawford’s holding is the requirement that the 
burden of insuring that all procedural requirements are met be- 
fore the witness answers any questions falls solely on the witness 
and not the government. This is so even though the requirements 
may be scattered throughout the act which contains the immunity 
provision, and therefore may not seem to be requisites to im- 
munity, and though the government is in a much better position 





87 One questions at this point whether the provision was intended to 
grant only use and derivative use immunity. 

Hs : aay set out in full at note 19 supra (emphasis added). 

3 * 

40 United States v. Armour & Co., 142 F. 808 (N.D. Ill. 1902). 

#1 Act of Feb. 25, 1903, ch. 3920, 34 Stat. 798. 

42 United States v. Monia, 317 U.S. 424 (1943); see note 62 infra and 
accompanying text for a discussion of this case. Sherwin v. United States, 
268 U.S. 369 (1924); see note 48 infra and accompanying text. United 
— v. Welden, 377 U.S. 95 (1964); see note 46 infra and accompanying 

xt. 
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to know and implement these requirements. The theory which 
underlies the insistence upon strict compliance with all statutory 
formalities is that absent such compliance, there is simply no 
jurisdiction to confer immunity. Thus, the question which the 
court must decide becomes not upon whom the burden of 
meeting these formalities rests, but what formalities are condi- 
tions precedent to immunity. 

The cautious witness, therefore, must survey the act as a 
whole, and not rely on the immunity provision within that act. 
In addition to subpoena and oath, it would seem that under the 
Antitrust Act the witness should insist that his testimony be 
officially transcribed.** Of course, even if not required, a record 
of his testimony in some form will be necessary for the witness 
to prevail when he later asserts his claim of immunity. Further, 
all immunity provisions contemplate some specific type of pro- 
ceeding, such as an administrative hearing or a court or grand 
jury proceeding. Under the Antitrust Act, it is necessary that 
the official conducting the examination be the Attorney General 
or an assistant attorney general designated by him.‘* Thus, the 
witness may even have to be certain of the authority of his in- 
vestigators. 

The consequences of failing to insist upon strict compliance 
with formalities, though such are not clearly specified in the 
immunity provision itself, are reflected in the federal cases also.* 
In United States v. Welden** defendants testified before a con- 
gressional committee in obedience to subpoena and were later 
indicated for matters concerning their testimony. The Court held 
that the immunity provision of the Sherman Antitrust Act,*’ 
which granted immunity without court order for testimony 
given in any proceeding under the Act, was inapplicable since 
that act contemplated only judicial proceedings. 


In Sherwin v. United States*® the defendants furnished in- 
formation to an agent of the Federal Trade Commission. The 
Commission had previously written letters requesting informa- 
tion and upon the defendants’ refusal to comply, the agent in- 
sisted that failure to furnish the information would subject the 
defendants to criminal penalties under the immunity provisions 
of the Federal Trade Commission Act.*® Defendants furnished 





43 = note 39 supra and accompanying text. 
44 


45 See also United States v. Brennan, 214 F.2d 268 (D.C. Cir. 1954) 
and Phelps v. United States, 160 F.2d 858 (8th Cir. 1947), cert. denied, 334 
U.S. 860 (1948). 

46 377 U.S. 95 (1964). 

47 Act of Feb. 25, bn 82 Stat. 854, 904. 

48 268 U.S. 369 (19: 25). 

49 Act of Sept. 26, 1914, ch. 311, § 10, 38 Stat. 717, 723. 
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the requested information, and the court held that they were not 
entitled to immunity in that they had not testified before the 
Commission itself in obedience to subpoena, as provided by the 
Act. 

Occasionally, the witness has been afforded a measure of 
protection where government attorneys have, by their affirma- 
tive conduct, mislead the witness.*° In Cannan v. United States,*' 
on facts almost identical to those of Sherwin set out above,*? the 
court disallowed defendant’s claim of immunity (citing Sher- 
win), but excluded the evidence which formed the basis of de- 
fendant’s immunity plea. The court stated: 

The documents furnished under these circumstances were in the 
nature of confessions, and were relied on by the government 
to prove defendant’s guilt. The question whether these docu- 
mentary confessions were voluntary is not influenced by the im- 
munity provision of the statute, but is to be determined by the 
ordinary rule of evidence applicable to confessions in criminal 
cases. The threat was made by an official body that had power 
and authority to institute a prosecution. 

No confession induced by official threat of prosecution [for 
contempt] is voluntary.** 

Further, in Illinois, if the conduct of the prosecutor (state’s 
attorney™) can be construed as a promise of immunity, the courts 
will enforce that promise. This is true notwithstanding the 


rule that authority to remove the privilege in exchange for a 
grant of immunity lies solely in legislative enactment.*® The 
enforceability of the promise is grounded on a policy that it 
would not be in the state’s best interest to ignore the promise 
where the witness proceeded to give evidence in reliance upon 





50 Such cases are difficult to find in the context of immunity statutes. 
Further, establishing a coerced confession so as to invoke the exclusionary 
rule is, of course, practically more difficult than sustaining a proper immunity 
oy under statute; and the protection afforded by the exclusionary rule falls 

ar short of transactional immunity, which still predominates in Illinois. 

5119 F.2d 823 (5th Cir. 1927). 

52 The only difference, as reported in the cases, is that in Sherwin the 
threat of prosecution was oral and not written. 

5319 F.2d at 824. In People v. Heide, 302 Tl. 624, 185 N.E. 77 (1922), 
the court said: 

The rule is that a confession obtained under any promise or hope of 
immunity is not admissible in evidence. Such a confession is not volun- 
tary, where any degree of influence is used to obtain it by a person hav- 
ing authority over the crime charged . [A] confession becomes in- 
competent whenever any degree of influence has been exerted by any 
person having authority over the charge a 7 the prisoner or over his 
person, tending to cause duress or hope of leniency, for the reason that 
the law presumes that such confession was prompted by that influence. 

Id, at 627-28, 185 N.E. at 78-9. 

54 With respect to prosecutions under the Antitrust Act, the Attorney 
General has all powers that a state’s attorney has a § 60-6. 

55 Tllinois is in the minority on this von ry Whiskey Cases, 99 
U.S. 594 (1878) ; McCormick, EVIDENCE § 143 (2d ok 1972). 

56 People v. English, 31 Ill. 2d 301, 201 N.E.2d 455 (1964); People v. 
Rockola, 339 Ill. 474, 171 N.E. 559, 69 A‘L.R. 852 (1930). 
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it.” However, given the cautious judicial attitude toward grants 
of immunity, it is difficult to see how the witness could success- 
fully establish his reliance on the prosecutor’s promise or on his 
misleading conduct, where the latter had asserted his authority 
to grant immunity based on statute. More likely, the court would 
find reliance on the statute, which would necessitate strict com- 
pliance with its requirements. 


Even assuming that the witness may obtain a measure of pro- 
tection in circumstances where some affirmative conduct on the 
part of the government has led the witness astray, he neverthe- 
less remains in a difficult position. The government is free 
to stand by and let the witness make his own mistakes when 
faced with some vague immunity provision. There are good 
reasons to insist on compliance with all procedural requirements 
before immunity attach, lest a witness attempt to confer im- 
munity on himself by voluntarily appearing and answering ques- 
tions in some investigation. There is no reason short of an in- 
tention to mislead the witness or sloppy draftsmanship to dis- 
guise the requirements and spatter them throughout the statute. 
Further, the reason behind insisting on strict compliance with 
the formalities loses its force where the witness is first required 
to assert his privilege against self-incrimination, thus putting 
the government on notice that the witness will not testify with- 
out a grant of immunity.** 


To Claim or Not To Claim? 


The most troublesome and ambiguous aspect of Crawford 
and of immunity provisions generally lies in the degree of legal 
compulsion needed to invoke the immunity provisions. Crawford 
indicated that immunity will not attach aside from judicial pro- 
ceedings. The only provision of the Antitrust Act which calls 
for judicial involvement lies in the Attorney General’s power to 
petition the court for an order requiring a witness who has re- 
fused to obey a subpoena or give testimony to do so under threat 
of contempt.®® Thus, it seems that absent a witness’s refusal to 
obey a subpoena — presumably on grounds of self-incrimination 
— and then being ordered by the court to comply, the witness 
could acquire no immunity, since there had been no judicial 
proceeding. 

Such a construction strains, if not changes, the plain mean- 





57 People v. Bogolowski, 326 Ill. 258, 157 N.E. 181 (1927). 

58 Generally, the federal cases reflect an insistence upon strict compli- 
ance with procedural formalities only when dealing with statutes which do 
not require claim of privilege. See Note cited at note 11 supra; Comment, 
Automatic Witness Immunity Statutes and the Inadvertent Frustration of 
an Prosecutions: A Call for Congressional Action, 55 Gro. L.J. 656 

59 § 60-7.6, set out in full at note 21 supra. 
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ing of the Act’s immunity provision — that “no individual] shall 
be excused from ... testifying ... in obedience to subpoena or 
under order of the court” on grounds of self-incrimination, and 
that “no individual shall be criminally prosecuted . . . on account 
of any testimony given by him in any investigation brought... 
pursuant to this Act. ...”® In response to a federal statute," 
which, like the Antitrust Act, did not mention any necessity to 
claim privilege, the United States Supreme Court held in United 
States v. Monia® that the terms of immunity were clear and no 
refusal to testify on grounds of self-incrimination was required. 
The Monia Court further stated that an opposite interpretation 
would in effect be a trap to the witness.* In so holding, Monia 
resolved a conflict of authority among the federal circuits, sev- 
eral of which had held that claim of privilege was necessary. 
Their reasoning was that immunity provisions were to be inter- 
preted as coterminous with the scope of the privilege, and of 
course, the privilege must be asserted or it is deemed waived.® 


There are cogent reasons for requiring the witness to claim 
his privilege before immunity may attach, though there may be 
no good reason not to set this out clearly in the statute. If a 
statute is automatic, the prosecutor is at an obvious disadvantage, 
since he may not know whether or to what extent a witness may 
have participated in a crime, and thus runs the risk of uninten- 


tionally conferring immunity. And thus, provided the witness 
knows of a claim requirement, it is not unfair to require him to 
assert his privilege and thereby put the prosecutor on notice 
that if he insists upon testimony, the witness will obtain im- 
munity. 


Immunity for All Testimony? 
The immunity provision of the Antitrust Act, and im- 
munity provisions generally,*’ present another serious problem 


60 § 60-7.7, set out in text accompanying note 19 supra (emphasis added). 

61 Act of Feb. 25, 1903, ch. 755, 32 Stat. 854, 904. 

62 317 U.S. 424 (1943). 

83 Td. at 430. 

64 A list of these holdings appears in Monia. Id. at 425, n.2. 

65 Thus, if Crawford does in fact require claim of privilege, its holding 
is not without some support. However, it should be reemphasized that the 
requirement of claim is only implicit in the court’s express holding that there 
is no immunity for testimony aside from judicial proceedings. Perhaps 
the court meant only that a witness must comply strictly with procedural 
formalities — oath, subpoena, transcription, etc. Such is “judicial-like” and 
may have been what the court had in mind. However, to so interpret the court’s 
holding would require assigning a strained definition to “judicial proceed- 
ings.” Further, in dealing with another issue in the case, the court clearly 
used the term as synonymous with “court proceeding.” See note 22 supra. 

66 See United States v. Monia, 317 U.S. at 427. H.R. Rep. No. 2606, 
83d Cong., 2d Sess. (1954), U.S. Conc. CopE AND Ap. NEws at 3059. 

87 All immunity provisions in Illinois relate to a distinct type of inves- 
tigation. See note 16 supra. 
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for an individual seeking to bring himself within the scope of 
immunity. Though Crawford did not reach the problem, it 
merits discussion as another hidden trap for the witness, espe- 
cially in light of the court’s narrow interpretation of immunity. 
Once the witness has otherwise met all the procedural formali- 
ties — oath, subpoena, proper proceeding, claim — he still may 
find his testimony has not activated an immunity provision if it 
strays too far from the proper subject matter of the investiga- 
tion. This is a three-pronged problem. First, the investigation 
itself must be within the subject matter of the relevant statute. 
Second, questions asked by the government in a proper investi- 
gation must relate to that investigation. Third, the witness’s 
answers must be responsive to the questions.” 

Subject Matter of the Investigation 


Under the Antitrust Act, the Attorney General has authority 
to bring an investigation concerning only violations of that Act.®* 
Thus, if the investigation fails to meet this subject matter re- 
quirement, the immunity provision is inapplicable.*® This is so 
even though a court has issued an order upon petition of the 
Attorney General directing the witness to testify’? — the reason 
being that the court has no jurisdiction to issue an immunity 
order without statutory authority, and the order must therefore 





68 Clearly a witness’s answers must relate to the question asked, and he is 
not permitted to immunize himself by volunteering testimony. See Marcus 
v. United States, 310 F.2d 143 (3d Cir. 1962), cert. denied, 372 U.S. 944 
(1963); People v. Boyle, 312 Ill. 586, 144 N.E. 342 (1924); cf. People v. 
Crawford Distributing Co., 53 Ill. 2d 332, 291 N.E.2d 648 (1978). 
Only one Illinois ry provision expressly requires responsive 
answers: ILL. Rev. Stat. ch. 100%, $ 4 (1971). 
In Zicarelli v. New Jersey State Comm’n of Investigation, 406 U.S. 472 
(1972), the Supreme Court upheld the validity of an immunity statute which 
by its terms conferred immunity only as to “responsive” testimony. Appel- 
lant contended that the responsiveness limitation was so vague as to be 
violative of due process. The Court held that the term, as construed by the 
Supreme Court of New Jersey to protect the witness against answers he in 
good faith believed were demanded, was valid. The Court also stated: “The 
responsiveness limitation is not a trap for the unwary; rather it is a barrier 
to those who would intentionally tender information not sought in an effort 
to frustrate and prevent criminal prosecution.” Jd. at 477. 
89 § 60-7.2, set out in full at note 20 os. All Illinois provisions (see 
note 16 supra) relate to some specific type of investigation or proceeding, and 
thus are similarly restrictive. 
70 F.g., In re Evans, 452 F.2d 1239 (D.C. Cir. 1971); In re Vericker, 
446 F.2d 244 (2d Cir. 1971); Marcus v. United States, 310 F.2d 143 (3d 
Cir. 1962), cert. denied, 372 U.S. 944 (1963); People v. Rockola, 346 IIl. 27, 
178 N.E. 384 (1931); People v. Boyle, 312 Ill. 586, 144 N.E. 342 (1924); 
People v. Newmark, 312 Ill. 625, 144 N.E, 388 (1924). 
71In People v. Newmark, 312 Ill. 625, 144 N.E. 338 (1924), the court 
a: nr aaa a statute which granted immunity in bribery investigations, 
s : 
If the prosecution is for some offense other than the charge of bribery 
the statute does not give the court authority to grant the witness im- 
munity. An immunity order entered pursuant to the statute would not 
protect the witness from prosecution for offenses revealed which were 
in no way connected with the charge of bribery being investigated. 

Id. at 631, 144 N.E. at 340. 
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be void.”? Where a subject matter problem arises, the witness 
has several options. He may move to quash the subpoena; inter- 
vene in the Attorney General’s petition for a court order; or 
await contempt proceedings for failure to comply with an order.” 
The subject matter problem is not likely to arise’* but a closely 
related problem is. 

Relevancy of Questioning 

It is clear that just as the Attorney General (or other gov- 
ernment official or agency under other statutes) has no authority 
to bring an investigation not within the subject matter prescribed 
by statute, he also has no power to demand answers to questions 
not related to the investigation.» In effect, the burden of rele- 
vancy is thrown upon the witness and he must weigh each 
question and determine whether it shows any relation to a 
violation under the Act. If not, and his answer may be incrimi- 
nating, he must assert his privilege and refuse to answer. If 
instead, the witness answers, he is entitled to no protection as to 
that answer.” 

The witness, once having refused to answer on grounds of 
irrelevancy (that is, on grounds of self-incrimination since im- 
munity does not attach to irrelevant testimony), must subject 
himself to contempt proceedings to prove his point if the At- 
torney General disagrees with his analysis of the question.” 


There is federal authority to the effect that immunity at- 
taches to any testimony responsive to questions asked, and that 
it is the task of the government attorneys to ensure that the 
witness is not given immunity any broader than necessary.” 
These cases proceed upon the premise that the witness cannot 





72 To the effect that a court order to testify over witness’s objection is 
grounds for exclusion of the evidence subsequently revealed and its fruits, 
see note 83 infra and accompanying text. 

73 See notes 80-89 infra and accompanying text for procedures availa- 
ble to the witness. 

™ Primarily, the pedine arose under eaaevet statutes granting auto- 
matic immunity (no claim of privilege required). There was such a statute 
for practically every federal agency, and witnesses who testified before one 
of these agencies and were later pr rosecuted often attempted to invoke one 
of the statutes as an “afterthought.” Today, the problem may arise in a 
wide” ranging grand jury investigation. 

75 People v. Rockola, 346 Ill. 27, 178 N.E. 384 (1931); People v. Boyle, 
312 Ill. 586, 144 N.E. 342 (1924) ;People v. Newmark, 312 Til. 625, 144 N.E. 
388 (1924). See language of Antitrust Act, § 60-7.2, ‘note 20 supra. 

76 Peo ot v. Rockola, 346 Ill. 27, 178 N-E. 384 (1931) ; People v. Boyle, 
os Moony” 144 N.E. 342 (1924) ; People v. Newmark, 312 Ti. 625, 144 N.E. 

77 This contemplates that the witness has already been ordered by the 
court to testify. 

78 Sones’ v. United States, 310 F.2d 148 (3d Cir. 1962), cert. denied, 
872 U.S. 944 (1963). See In re Grand Jury Investigation of Giancana, 352 
F.2d 921 (7th — 1965), cert. denied, 382 U.S. 959 arr i cf. United 
States v. Weinbe "g, 65 F.2d 394 (2d Cir. 1933), cert. denied, 290 U.S. 675 
(1933). Contra, 7 * y. United States, 466 F.2d 1059 (9th Cir. 1972). 
In Marcus the court stated 

[SJo soon as he testifies, “under compulsion of the Court’s order, he will 
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control the scope of the investigation or challenge the relevancy 
of questions, which proposition clearly has no support in IIlinois.”* 
Nevertheless, placing the burden on the government to control 
the scope and relevancy of the investigation, so that any testi- 
mony responsive to the government’s inquiries will activate an 
immunity provision, seems only fair. The fact that theoretically 
the legislature has granted no authority to confer immunity 
where questioning strays from the required subject matter of 
the investigation need not be controlling. Such theory is a result 
of judicial construction, Thus, the courts could instead construe 
immunity provisions as granting authority to confer immunity 
once the general “subject matter of the investigation” require- 
ment is met. 


When Must a Witness Assert His Objections? 

The question remains at what point in the proceedings a 
witness may raise his objections. The Antitrust Act and im- 
munity provisions generally specify no set procedure, but do 
specify two points at which the courts become involved — on 
petition for an order seeking compliance, and contempt proceed- 
ings. If, at the outset, the witness has claimed his privilege and 
forced the Attorney General to obtain a court order, any subse- 
quent refusal to answer questions will potentially subject him 
to contempt proceedings.*® At this point he may assert his ob- 
jections as to the subject matter of the investigation or to the 
relevancy of questions asked.** If the court sustains his objec- 
tions, he will avoid a citation for contempt. If the court rules 
adversely, finding him in contempt, his choice is not so clear. 
Illinois decisions suggest that the witness must appeal and cannot 
rely on the lower court’s ruling as to relevancy; if the ruling is 
erroneous, immunity will not attach.** Such a result, while 








automatically receive immunity . . . so long as his testimony is not 
volunteered but is elicited by questions which the Court has ordered him 
to answer. ... It is of course the task of the government attorneys to 
ensure that the witness is not given an immunity broader than is 
necessary .... 

310 F.2d at 148. 

79 People v. Rockola, 346 Ill. 27, 178 N.E. 384 (1931); People v. Boyle, 
312 Ill. 586, 144 N.E. 342 (1924); People v. Newmark, 312 Ill. 625, 144 N.E. 
338 (1924). 

80 Whatever right the witness may have needs no more protection than 
that afforded by the court where the witness refuses to answer and contempt 
proceedings are brought. Bursey v. United States, 466 F.2d 1059, 1073 
(9th Cir. 1972); In re Bart, 304 F.2d 631, 637, n.18 (D.C. Cir. 1962); In re 
McElrath, 248 F.2d 612, 617 (D.C. Cir. 1957); ef. Cobbledick v. United 
States, 309 U.S. 323, 328 (1940). 

81 People v. Rockola, 346 Ill. 27, 178 N.E. 384 (1931); People v. Boyle, 
pa ety 144 N.E. 342 (1924) ; People v. Newmark, 312 II]. 625, 144 N.E. 

8 4). 

82 People v. Newmark, 312 Ill. 625, 144 N.E. 338 (1924). See People v. 
Rockola, 346 Ill. 27, 178 N.E. 384 (1931); People v. Boyle, 312 Ill. 586, 144 
N.E. 342 (1924). 
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consistent with the idea that the court has no authority to confer 
immunity aside from legislative enactment, seems harsh. 


One federal appellate court circumvented the problem. In 
Ellis v. United States** the trial judge had erroneously overruled 
a witness’s claim of privilege, and the witness then testified to 
avoid being found in contempt. The Ellis court, citing dicta 
from a United States Supreme Court case,** held that whenever 
testimony is elicited over the witness’ objection under threat of 
contempt proceedings, neither that evidence nor its fruits may 
constitutionally be admitted into evidence.** Such exclusion, 
however, is unlikely to be an acceptable alternative to the witness 
testifying under a transactional immunity provision. 

As to other opportunities to be heard, two federal cases 
hold that the witness has an opportunity to be heard on objec- 
tions to the subject matter of the investigation upon the court’s 
hearing of the Government’s request for a court order.** In one 
the court held the witness was entitled to notice and an oppor- 
tunity to be heard as a matter of due process,*’ while the other 
proceeded on the basis of right of intervention under statute.* 
Both cases indicated, however, that the only question at this 
hearing was as to procedural regularity of the Government’s 


83416 F.2d 791 (D.C. Cir. 1969). 

84 Jd, at 796, n.5. Ellis cited Adams v. State of Maryland, 347 U.S. 179 
(1954), wherein the Court stated: “Indeed, a witness does not’ need any 
statute to protect him from the use of self-incriminating testimony he is 
compelled to give over his objection. The Fifth Amendment takes care of 
that without a statute.” Jd. at 181. 

85 After establishing this point, the court indicated that courts had no au- 
thority absent statute to grant immunity. The effect of its ruling, however, is 
that a court may grant use and derivative use immunity via an erroneous or- 
der to testify over witness’s claim of privilege. The court admitted that the 
rg | was “not free from doubt” and could cite no case on point. 416 F.2d 
at lo 

Bursey v. United States, 466 F.2d 1059, 1075 (9th Cir. 1972) and In re 
Vericker, 446 F.2d 244, 247 (2d Cir. 1971), in dictum, both drew the same 
conclusion as Ellis did. 

86 There are no Illinois decisions on whether the witness has an oppor- 
tunity to be heard at a pats where the government requests a court order. 
In People v. Burkert, 7 Ill. 2d 506, 181 N.E.2d 495 (1955), the witness was 





present at the trial court hearing but was denied counsel. The order was 
issued and on appeal from a judgment of contempt for witness’s refusal 
to testify, the question raised was whether it was error for the witness to be 
denied counsel. The i — court, however, did not decide the question 


because the witness had nm represented by counsel on a subsequent motion 
to vacate the trial court order. 

87 In re Bart, 304 F.2d 631 (D.C. Cir. 1962). Contra, Licata v. United 
States, 429 F.2d 1177 (9th Cir. 1970), vacated as moot, 400 U.S. 938 
(1970). In Licata, the court stated that “issuance of such an order is a 
ministerial act requiring neither notice nor a hearing.” Jd. at 1179. The 
court attempted to distinguish Bart by the difference in statutes considered 
by the two courts. 

88 In re McElrath, 248 F.2d 612 (D.C. Cir. 1957). The court cited Fen. 
R. Civ. P. 24(a), Intervention of Right, which is similar to ILL. Rev. STAT. 
ch. 110, § 26.1 (1971). 
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application and that questions as to relevance of specific evidence 
must be determined at any subsequent contempt proceedings.*® 


To What Crimes Does Immunity Extend? 

There is another problem peculiar to the Antitrust Act and 
not applicable to other Illinois immunity provisions. The Anti- 
trust Act provides that “no individual shall be criminally prose- 
cuted or subjected to any criminal penalty under this Act.” 
Thus, if “under this Act” refers to “criminally prosecuted” a 
witness is given immunity only as to prosecutions under the Act, 
and the state is clearly limited in its power to compel answers. 
The witness may successfully assert his privilege as to testimony 
which would incriminate him under any other statute since im- 
munity provisions of the Antitrust Act would not be applicable.” 

However, the Act also provides that no individual shall be 
excused on grounds of self-incrimination.*® Under such con- 
tradictory provisions, the Illinois rule seems to be that unless 
immunity extends to all prosecutions, an immunity provision 
would not only be ineffectual, but unconstitutional as requiring 
self-incrimination where there was no provision for immunity. 
Therefore, consistent with judicial policy to construe such stat- 
utes as valid, if possible, it is held that immunity extends to all 
prosecutions.®** Curiously, such provisions were once considered 
as being consistent and the statutes were considered valid, 
though limited in effect.°* Hence, under the Crawford policy of 
limiting immunity, it is not inconceivable that the old rule may 
once again emerge, and a witness may find himself protected 
only as to antitrust prosecutions. Under such circumstances a 
witness would have to carefully weigh each answer to determine 


whether it may expose him to other prosecutions. If so, he must 
refuse to answer. 


CONCLUSION 
In view of the lack of conformity among Illinois immunity 
provisions, the ambiguity of many of the provisions, the some- 
what confusing Crawford opinion, and the sanctioning of use 
and derivative use immunity in Kastigar, it seems an appropriate 
time to review and revise witness immunity statutes in Illinois. 








89 The questions to be decided at this hearing, of course, vary according 
to the language of the provision in question. 


90 § 


60-7.7 (see note 19 supra and accompanying text) [emphasis added]. 
All other Illinois immunity provisions extend immunity to any matter con- 
cerning which the witness has testified. 

*1 People v. Argo, 237 Ill. 173, 86 N.E. 679 (1908). 

92 § 60-7.7, set out in full at note 19 er and accompanying text. 

93 People v. Boyle, 312 Ill. 586, 144 N.E. 342 (1924). 

%4 People v. Argo, 237 Ill. 173, 86 N.E. 679 (1908). 
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Of primary importance is clearly setting forth in the provision 
itself all requirements the witness must meet, and making all 
provisions intended to achieve the same effect, uniform in lan- 
guage. 

The following are suggested as essential elements of any 
immunity provision: 

1. Use and Derivative Use Immunity — All but one of 
Illinois’ immunity provisions grant transactional immunity. 
It is recognized that it may be desirable in some instances to 
encourage the unwilling witness to be more cooperative by 
granting him transactional immunity. However, as a general 
proposition, there seems to be no good reason why the state 
should grant more protection than necessary. Grants of 
transactional immunity should be limited to grand jury inves- 
tigations and criminal prosecutions. 

2. Claim of Privilege — Claim should be expressly re- 
quired both for the protection of the witness and the govern- 
ment. Its inclusion will prevent surprise of the witness where 
the court implies the requirement, and surprise of the govern- 
ment where the witness unexpectedly gives incriminating 
testimony and thereby acquires immunity under a provision 
which does not require the claim. 

3. Court Order and Hearing — A hearing, at which the 
witness will have an opportunity to be heard, should be pro- 
vided to determine whether an order granting immunity and 
compelling the witness to testify should issue. 

4. Oath and Subpoena — Requirement of oath is desira- 
ble so that the witness testify under threat of a potential 
perjury charge. Subpoena is unnecessary where claim of 
privilege is required. However, given the courts’ tendency 
to require both by reference to other provisions of the statute 
which contains the immunity provision, it may be best to 
expressly require both. 

Absent statutory revision, however, the witness called upon 
to testify in an investigation where some immunity provision is 
applicable faces the danger of unwittingly aiding the government 


in subsequent prosecutions against him. He can never be too 
cautious. 


Stephen R. Swofford 





NEW ADOPTION PROCEEDINGS IN ILLINOIS 


A PRELUDE TO THE NEW LEGISLATION 


Until the recent amendment of the Adoption Act, the father 
of an illegitimate child in Illinois was accorded a legal status 
almost equivalent to a non-entity. The prior Adoption Act 
simply ignored his existence when it defined the term parent 
as: “[T]he father and mother of a legitimate child, the surviv- 
ing parent of a legitimate child, or the natural mother of an 
illegitimate child.’”’* Such father was decisively by-passed in the 
matter of consent to the adoption of his offspring: 

A consent shall not be required from the father of an illegitimate 
child . . . nor shall a consent be required from the father of an 
illegitimate child nothwithstanding that the father of such child 


has been ordered to support such child in accordance with the 
provisions of the Paternity Act.’ 


In further eliminating the father from adoption proceed- 
ings, the prior Act specified as persons who were available for 
adoption, “A child to whose adoption a person authorized by law, 
other than his parents, has consented, or to whose adoption no 
consent is required pursuant to Section 8 of this Act ;’’* as quoted 
above, section 8 clearly did not require the consent of the father 
of the illegitimate child. 


Several other legislative acts reenforced this attitude. While 
the Paternity Act recognized the father’s right to adopt his own 
illegitimate children, in effect, it relegated him to the role of a 
legal stranger in such proceeding: 

A person charged or alleged to be the father of a child born out 
of wedlock, whether or not adjudicated the father under this Act, 
shall have no right to the custody or control of the child except 
such custody as may be granted pursuant to an adoption proceed- 
ing initiated by him for that purpose.‘ 

The Juvenile Court Act likewise deprived the father of any 
natural rights in the illegitimate child by duplicating the defini- 
tion of “parent” used in the Adoption Act,’ and by defining a 
dependent minor as “any minor under 18 years of age (a) 
who is without a parent, guardian or legal custodian.’’* 

In essence, when the mother of an illegitimate child died, the 


1Inu, Rev. Stat. ch. 4, § 9.1-1 E (1971). 

2 Id. § 9.1-8 (e). 

8 Id. § 9.1-1 H (b). 

* Paternity Act, ILL. Rev. Stat. ch. 106%, § 62 (1971). 

5 Int, Rev. Stat. ch. 37, § 701-14 (1971). The definition also includes 
any adoptive parent; it specifically excludes a parent whose rights in respect . 
to the minor have been terminated in any manner provided by law. 

. 6 Id. § 702-5 (1). The definition also includes any minor under 18 years 
of age 





(b) who is without proper care because of the physical or mental 
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child was automatically without parents. Such child could be- 
come a dependent without any hearing on the parental fitness 
of the unwed father, and without the proof of neglect that is 
required before the state can assume custody of the children of 
married or divorced parents and unmarried mothers. If the 
child was adoptable, the court was empowered to appoint a 
guardian authorized to consent to the adoption of the minor 
without any reference to the natural father.’ If the unwed 
father sought the adoption, the burden fell on him to establish 
not only that he would be a suitable parent, but also that he 
would be the most suitable of all who might want custody of the 
child.® 

Procedurally, such legislation proved efficient. To termi- 
nate her rights, the consent of the unwed mother or a declara- 
tion of her unfitness cleared the path for adoption proceedings. 
In the case of an agency adoption, placement by the agency was 
all that was needed, once the mother had surrendered the child. If 
a legal guardian had been appointed, his consent was sufficient. 
The identity or whereabouts of the unwed father was of no 
concern, and even in those rare instances where he claimed a 
right to be heard in the adoption proceeding, the unwed father 
was informed that he had no such legal right, at least not in 
Illinois, 


Practically, the exclusion of the unwed father from adoption 
proceedings seemed equitable. The result matched the reality 
that few fathers of illegitimate children exhibit concern for their 
offspring or are willing to publicly pronounce their paternity, 
and fewer still have attempted to make any legal claim in a court 
action. The concern of the Adoption Act was to protect the 





disability of his parent, guardian or custodian; or 

(c) who has a parent, guardian or legal custodian who with good 
cause, wishes to be relieved of all residual parental rights and responsi- 
bilities, guardianship or custody, and who desires the appointment of a 
guardian of the person with power to consent to the adoption of the 
minor. . 

7 Id. § 705-9 (2). 

® The United States Supreme Court advanced this ye gg of the 
Illinois statute in Stanley v. Illinois, 405 U.S. 645, 648 (1972). 

9 See Stanley v. Illinois, 405 U.S. 645, 654 (1972), referring to the 
state’s argument that most unmarried fathers are unsuitable parents. See 
also the dissenting opinion of Justice Burger to the Stanley decision at 
665-66, pointing out that unwed fathers rarely burden either the mother or 
the child with their attentions or loyalties; indeed, many unwed fathers either 
deny all responsibility to the illegitimate child or exhibit no interest in the 
child’s welfare. The guardian ad litem of the Circuit Court of Cook County, 
who represents the interests of the minor in all adoption proceedings, notes 
that fathers of illegitimate children traditionally tend to disappear once they 
learn of the a et as the prospect of support looms over them. The 
guardian ad litem does not foresee a great rally by these fathers to assert 
their new rights under the amended Adoption Act. He notes that only 
about 1% of such fathers have come into court since the new requirement 
of the putative father’s consent, and no case has been litigated since People 
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welfare of the child and was promoted by eliminating the often 
complicated and time-consuming procedure of identifying the 
father, finding him, and procuring his consent. 


However, in 1972, the United States Supreme Court dis- 
pelled on three occasions the notion that the rights of any indi- 
vidual can be subordinated to procedural efficiency. 

Stanley v. Illinois*® first challenged the Illinois statutory 
definition of parent and the consequences which flow from it. But 
Stanley was not an adoption situation. The couple had lived 
together intermittently for eighteen years and had three chil- 
dren. During those years the unwed father had supported them. 
Upon the mother’s death, the children were declared wards of 
the court after a dependency hearing under the Juvenile Court 
Act. Stanley claimed that married fathers and unwed mothers 
could not be deprived of their children under Illinois law without 
a showing of unfitness; he, as an unwed father, was deprived of 
the equal protection of the laws guaranteed by the fourteenth 
amendment. The United States Supreme Court agreed that the 
state cannot presume a father’s unfitness because his children are 
illegitimate. The Court stated that all Illinois parents (including 
the father of an illegitimate child) are constitutionally entitled, 
under the Illinois Juvenile Court Act, to a due process hearing on 
unfitness, before their children can be removed from their cus- 
tody.t. The Court further concluded that state laws which deny 
a putative father the right to be heard in proceedings involving 
custody of natural born children violate equal protection prin- 
ciples.” 


Two weeks after Stanley, the Supreme Court twice empha- 
sized its holding. In Vanderlaan v. Vanderlaan,** as in Stanley, 
only the putative father’s right to custody was involved. The 
couple had been granted a divorce, but resumed marital relations 
without remarriage. The Illinois court had awarded the father 
custody of two children born to the pair after their divorce. The 
children had lived with him for four years, during which time 
he supported them. The Illinois appellate court returned them to 
the mother under the Paternity Act, because the father of a child 
born out of wedlock had no right to custody or control of the 
child under Illinois law. The United States Supreme Court re- 
versed and remanded for further consideration in light of 
Stanley. 





ex rel. Slawek v. Covenant Children’s Home, decided almost two years ago. 
52 Ill. 2d 20, 284 N.E.2d 291 (1972). 

10 405 U.S. 645 (1972). 

11 Jd, at 657. 

12 Td. at 649. 

13 126 Ill. App. 2d 410, 262 N.E.2d 717 (1970). 

14405 U.S. 1051 (1972). 
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Any speculation as to whether Stanley extended to an adop- 
tion situation was settled on the same day as Vanderlaan by the 
Court’s holding in Rothstein v. Lutheran Social Services. In 
Rothstein, the illegitimate child had been placed in the adoptive 
parents’ home within two weeks after birth. Only the parental 
rights of the mother had been terminated through her consent. 
The unwed father had not been notified of the adoption, nor did 
he consent to the termination of his parental rights. The Wis- 
consin Supreme Court had held that the relevant Wisconsin stat- 
utes granted the mother alone the power to terminate parental 
rights and to consent to adoption of a child born out of wedlock; 
the putative father had no parental rights and no right to notice 
of any hearing prior to such proceeding.'’® The Supreme Court 
reversed and remanded for further consideration in light of 
Stanley, with due consideration for the completion of the adoption 
proceedings and the fact that the child had apparently lived with 
the adopting family for the intervening period. 

A month after Vanderlaan and Rothstein were decided, a 
pending Illinois case provided the vehicle to bring Illinois law 
within the dictates of Stanley. In Slawek v. Covenant Children’s 
Home,” a child had been placed for adoption by a licensed adop- 
tion agency, after the mother alone consented to the adoption. 
The unwed father was denied habeas corpus when he sought to 
obtain custody of the child, claiming that the agency knew he 
was the father, and had finalized the adoption without notice to 
him and without his consent. The father also claimed that the pro- 
visions of the Adoption Act which precluded him from asserting 
any right to the child in adoption proceedings, as well as the 
provision of the Paternity Act which denied a putative father the 
custody of his child absent his attempt to legally adopt the child, 
were unconstitutional. The Illinois Supreme Court in Slawek 
agreed: “[T]he provisions of the Adoption and Paternity Acts 
are unconstitutional insofar as they are in conflict with Stanley, 
Rothstein and Vanderlaan.”** 


The Illinois legislature, acting with surprising speed, set 
about erasing the defects in the existing Adoption Act, as under- 
scored by Stanley and Slawek.*® The changes in the Act, which 
became effective on October 1, 1973, clarify the concept that the 
father of a child sought to be adopted, whether legitimate or 


15 Td, 

16 47 Wis. 2d 420, 178 N.W.2d 56 (1970). 

17 §2 Ill. 2d 20, 284 N.E.2d 291 (1972). 

18 Jd, at 22, 284 N.E.2d at 292. 

19 Changes were made in the Adoption Act by the 1973 Illinois Legisla- 
ture in S. B. 346. The legislature also amended certain sections of the Juve- 
nile Court Act and the Paternity Act to conform to the amended Adoption 
Act, but these changes are not examined here. 
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illegitimate, must be notified of adoption proceedings, and his 
rights must be terminated either by his consent or through a 
sound declaration of unfitness by the court. This article will note 
the changes in the Act and will suggest some means to satisfy 
their requirements. 


NOTICE TO THE PUTATIVE FATHER 


Perhaps the simplest yet most pervasive change in the Act 
is in the term “parent,” which is now defined as “[t]he father 
or mother of a legitimate or illegitimate child.”*° Each use of 
the term throughout the Act includes both parents, so that the 
same rights automatically flow to the father of an illegitimate 
child as were previously accorded married parents and unwed 
mothers. 


Among these rights are notice of the adoption proceedings 
and a due process hearing before either party can be deprived of 
his parental status. Both such rights presume proper identifi- 
cation of the father. Section 12a has been added to the Act” 
for the purpose of establishing the father’s identity with as much 
certainty as is possible.” 

Section 12a should be followed strictly.** To best utilize it, 
the natural mother should be asked to name the father prior to 
the birth of the child, if possible. Immediately thereafter, any 
interested party can request in writing that notice of intention 
to place the child for adoption be served on the father. Inter- 
ested parties include the natural mother, the person intending to 
adopt the child, a child welfare agency, or an attorney represent- 
ing a party.** Upon request, the clerk of the court will serve 
section 12a notice to the alleged father in the same manner as 
summons is served in other civil proceedings, or in lieu of per- 
sonal service, he will mail it to the alleged father’s last known 
address.** Unlike the former requirement, section 12a specifies 
that “The names of adoptive parents shall not be included in the 


20 ILL, Rev. Stat. ch. 4, § 9.1-1 E (1978). 

21 Td, § 9.1-12a. 

22 Occasionally section 12a serves the further purpose of originally 
notifying the father that he is a father. The dissenting opinion in Stanley 
notes at 665 that many unwed fathers are simply not aware of their parent- 
hood. A problem exists as to how such father can consent if he is totally 
oblivious to his parental status. The section enlightens him, both as to his 
status and to his rights. 

23 On a number of occasions, the courts have held that the Adoption Act, 
being in derogation of the common law, should be strictly construed. See 
Watts v. Dull, 184 Ill. 86, 90, 56 N.E. 303, 305 (1900). More recently, the 
court has accepted substantial compliance with the statute. Gebhardt v. 
Warren, 399 Ill. 196, 77 N.E.2d 187 (1948). In the absence of judicial 
interpretation of the amended Act, the safer procedure would seem to be a 
strict adherence to the new requirements. 

= oy REv. STAT, ch. 4, § 9.1-12a(1) (1973). 
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notice.” As detailed in section 12a, the notice informs the 
putative father that the mother intends to place the child for 
adoption, that he has legal rights in the child, and if he intends 
to keep such rights, he must file a declaration of paternity within 
thirty days.’ 

If the identified party is not the father, the notice informs 
him that he should file a disclaimer of paternity with the court, 
which will automatically terminate any rights he may have had 
and cancel any notice of further proceedings.** If he fails to file 
the declaration of paternity within the time specified, an order 
can be entered terminating all of his rights without further no- 
tice to him.”® He will thereafter not be made a party to the 
adoption proceedings nor will he be further informed regarding 
them. If he files a declaration of paternity, stating that he is in 
fact the father and that he intends to retain his legal rights, or 
if he requests notice of any further proceedings, he will be in- 
formed if a proceeding is brought for the adoption of the child.*° 

To encourage him to declare his paternity, section 12a in- 
sulates the putative father against possible repercussions by 
stating that “‘All such records shall be impounded.’”*? Once pa- 
ternity is acknowledged, the notice form is secured in the files 
pertaining to the adoption and it can never be used for a purpose 
other than the adoption. The mother cannot use it in a separate 
paternity suit or in any other way against him. 

In most situations, the identification of the father for pur- 
poses of notice is fairly certain, even though his name does not 
appear on the birth certificate or he has not been legally declared 
the father in a paternity suit. In some instances, however, the 
natural mother may disclose that one or more of several indi- 
viduals may be the father of the child in question. Section 12a 
notice should be sent to each possible candidate. Either one name 
will be secured with certainty, or the rights of all the named 
parties will be forever terminated. 

Further, the possibility that the mother might, by design or 
otherwise, name a party who in reality is not the father of her 
child, cannot be overlooked. The mother’s identity is almost 
always positive — she is either named on the birth certificate 
or, if necessary, the doctor who delivered the child can testify to 
her maternity. But often only the mother’s word exists regard- 
ing the identity of the father. Whenever any doubt arises, 


26 Td, § 9.1-12a(2). 
27 Id. 
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neither the attorney nor the parties who intend to adopt the child 
should sign the original request that notice be sent to the putative 
father. While the actual notice provided by section 12a must be 
signed by the clerk of the court,** the original written request 
should be signed only by the mother. This procedure insures 
caution on her part in naming the father of the child and, if 
nothing more, protects all other parties from an unpleasant law 
suit for libel. 

Section 12a solves many of the problems which followed 
the Stanley decision.** As indicated, the section is especially 
effective because it settles at an early stage the question of who 
must be involved in adoption proceedings, and it eliminates cer- 
tain parties who might conceivably make a claim against the 
adoption in the future. 


CONSENT 


If and when the father is identified and declares his pater- 
nity, his consent to the adoption must be sought. Section 8 of the 
Adoption Act provides that “consents shall be required in all 
cases.” The only exceptions to this requirement are for persons 
whom the court has found to be unfit.** 

Consents can be obtained from the parents of the adoptive 
child, from the child’s legal guardian if there is no surviving 


parent, from an agency if the child has been surrendered for 
adoption to that agency,** or from any person or agency that has 
legal custody of the child by court order when parental rights 
have been terminated and the court has authorized such consent.** 
The clause in the former Act — that no consent was required of 
the father of an illegitimate child even though he had been or- 
dered to support the child under the Paternity Act**? — has been 
stricken and, under the new definition of parent, his consent is 
clearly required. If either the natural father or mother of the 
child is the party seeking the adoption, execution and verification 
of the adoption petition by that parent is equivalent to his con- 
sent.** 

Section 9B of the amended Act provides that “[n]o consent 


82 Jd. § 9.1-12a(2). 

33 For a discussion of the variety of problems created by Stanley, many 
of which are resolved by the amended Act, see General Practice Newsletter, 
Ill. State Bar Ass’n, vol. 2, no. 4 (April 1973). 

34TuL. Rev. Stat. ch. 4, § 9.1-8. 

35 A surrender is similar to a consent, except that the parent perma- 
nently and irrevocably entrusts the child to an agency for the purpose of 
adoption. Once a valid surrender is given, the agency stands in the place of 
the parent. The agency submits the consent when the adoptive parents 
become specific. This also applies to a guardian appointed by the court in a 
dependency or neglect proceeding, if the guardian was authorized to consent. 

36 TnL. Rev. Stat. ch. 4, § 9.1-8(a) (b) (c) (d) (1973). 

37 ILL, Rev. STAT. ch. 4, § 9.1-8(e) (1971). 

38 ILL. Rev. Stat. ch. 4, § 9.1-8(e) (1978). 
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or surrender shall be taken within the 72 hour period im- 
mediately following the birth of the child.”** While this word- 
ing varies slightly from the former provision,* the effect on the 
mother is the same — she cannot consent to her child’s adoption 
until seventy-two hours after its birth. However, section 9C 
has been added as an exception for the father by stating that 
“A consent or a surrender may be taken from the father prior 
to the birth of the child.’’** This provision blends with section 
12a, which allows notice to be sent to the putative father any 
time after the conception of the child, and it allows early removal 
of a possible barrier to a prompt adoption proceeding. 


When the mother consents to or surrenders her child for 
adoption not less than seventy-two hours after its birth, her 
action is irrevocable.*? But if the father has consented prior to 
the birth of the child, he can revoke such consent or surrender 
within seventy-two hours after the birth by notifying whoever 
took the consent or surrender of his revocation.** Unless he does 
so within the seventy-two hour period, his consent also becomes 
irrevocable.** 


Finality of consent is subject only to section 11 of the Act,“ 
which provides for revocability of consent or surrender when it 
has been obtained by fraud or duress, if a court of competent 
jurisdiction so finds. However, an amendment to section 11 
narrows the scope of the fraud or duress that can affect revoca- 
bility to: 

[F]raud or duress on the part of the person before whom such 
consent, surrender, or other documents equivalent to a surrender 


is acknowledged . . . or on the part of the adopting parents or 
their agents. .. .* 


This clause seems to negate as fraud any pressure to give up her 
child which might be applied to the unwed mother by her own 
parents or by the unwed father. Such limitation provides 
added protection against future attack on the adoption, particu- 
larly where a child has been living with adoptive parents for a 
considerable time and the mother undergoes a change of heart 
regarding adoption. 


When signed by a parent, a consent must be personally 
acknowledged by the signing parent before the presiding judge 


39 Td. § 9.1-9 B. 

40 The prior clause read that “No consent or surrender shall be taken 
until the passage of 72 hours after the birth of the child.” Iti. Rev. Stat. 
ch, 4, § 9.1-9 (1971). 

41 ILL. Rev. Stat. ch. 4, § 9.1-9 C (1978). 

42 Td. ch. 4, § 9.1-9 A. 

431d. § 9 

44 7d.§ 9 

45 Td. § 9. 
46 Jd, 





1-9 C. 
1-9 D. 
1-1 


_ 
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of the court in which the petition for adoption has been, or is to 
be, filed, or before any other person designated or subsequently 
approved by that court.** Practically, the consent will be signed 
before the clerk of the court, unless the party signs it in another 
jurisdiction. In that case, he must sign the consent before a 
judge, and a certificate of magistry must be attached to the 
form.*® Where the execution of a consent or surrender is ac- 
knowledged before someone other than a judge or clerk of a court 
of record, that person must have his signature acknowledged 
before a notary public according to the form provided by the 
statute.“ Upon proper acknowledgment by the signer of the 
consent or surrender, the judge or other designated person will 
complete the certificate of acknowledgment provided in the 
statute, verifying that the signer appeared in person to acknowl- 
edge his free and voluntary signing of the consent or surrender, 
and that the irrevocable relinquishment of all his parental rights 
was fully explained. 


It should be emphasized that the sections dealing with con- 
sents must be strictly adhered to, for they will be strictly con- 
strued. While the execution of the consent pursuant to the Act 
is prima facie evidence of its validity, such validity will be the 
subject of a hearing preceding the granting of an adoption in all 
cases other than that of a related child, an adult or an adoption 
through an agency." 

Section 10 is generous in providing specific forms to cover 
almost any situation.®? Section 10E and F repeat the former 
consent form for an adult adoption; all other consent and sur- 
render forms are new and must be consulted. 


Section 10A provides a final and irrevocable consent to the 
adoption of a born child, and stresses the signer’s understanding 
of a permanent and irrevocable surrender of all parental rights. 
Section 10B designates a similar form for the adoption of an 
unborn child, and contains a statement by the father acknowl- 
edging his parenthood and his understanding that unless he 
revokes consent within seventy-two hours after birth, it is irre- 
vocable. Section 10C covers the surrender of a born child to an 
agency, which is given full power to place the child with any per- 
sons it may select in its sole discretion. Section 10D adapts this 
form to the unborn child situation. Despite the considerable 
changes in procedure now required under the amended Act, the 
legislature has left little to the imagination regarding the vital 
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matter of consent, and the wise attorney will heed its detailed 
guidelines. 


UNFITNEss — A SUBSTITUTE FOR CONSENT 


The mandate that in every adoption the rights of both 
parents must somehow be terminated echoes throughout the new 
legislation. A disclaimer of paternity, a failure to declare 
paternity, or consent, equally affect termination of the rights of 
the father of an illegitimate child. 


But occasionally such a father may choose to exercise the 
rights so recently bestowed upon him, and refuse to give his 
consent. His motives may be malicious, or they may be benevo- 
lent, especially if his first awareness of the child’s existence comes 
through section 12a notice of his paternity and he reacts in a 
fatherly fashion.®** Whenever there is any refusal to consent, 
whether the child to be adopted is legitimate or illegitimate, or 
whether it is the mother or the father who refuses to consent, 
if an adoption is to occur the only alternative is to seek termina- 
tion of the parent’s rights by a court order. The petition for 
adoption must allege that the non-consenting parent is an “unfit 
person” and it must also allege the grounds of unfitness as defined 
in section 1 of the Adoption Act.** 


When an adoption petition rests on unfitness, the accused 


party should ask for a hearing, which will be part of the adop- 
tion proceeding itself. The burden rests on the petitioner for 
the adoption to show unfitness on the part of the parent, and 
if the parent can show a valid defense, the petition for adoption 
must be denied. 


The court’s determination of unfitness will necessarily de- 
pend on the facts in the particular case. The ground for unfit- 
ness most commonly claimed has been the abandonment of the 
child, since desertion has required a period of more than three 
months preceding the commencement of the adoption proceeding. 
The reported cases concern only the abandonment and desertion 
of the legitimate child, since before Stanley the father of an 
illegitimate had no right to the child and his unfitness was never 
litigated. In re Cech, the most recent case to focus on the sub- 
ject, defines the two grounds: 


Abandonment is conduct on the part of a parent which demon- 
strates a settled purpose to forego all parental duties and to re- 
linquish all parental claims to the child. Desertion, as contemplated 
by the Adoption Act, is any conduct on the part of a parent which 
indicates an intention to permanently terminate custody over the 





53 The guardian ad litem of the Circuit Court of Cook County views the 
frequency of the latter occurrence with skepticism, but he recognizes the 
possibility exists and should be considered. See note 9 supra. 

54TuL, Rev. Stat. ch. 4, § 9.1-1 D (1973). 
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child but not to relinquish all parental duties and claims to the 
child.5* 

A review of the cases reveals that the courts have been less 
than liberal in finding abandonment or desertion.*® In re Cech™ 
involved a child whose parents were divorced, with the mother 
being awarded custody. Both parties remarried, and the child’s 
mother and her new husband were granted their petition for 
adoption. The natural father had not consented to the adoption. 
The Illinois appellate court reversed the granting of the adop- 
tion, emphasizing that a petition for adoption must establish that 
there has been a valid consent or that the person whose consent is 
normally required is unfit. The court in Cech stated that paren- 
tal rights should not be terminated unless a clear and convincing 
case of the natural parents’ unfitness has been made in strict 
compliance with the adoption statute. The court was far from 
convinced of Cech’s unfitness. He had frequently seen the child 
at his parents’ home after separation from his wife; while he 
had not exercised visitation rights because he did not want to 
confront his former wife, he continuously inquired about his 
son, sent him gifts, provided for his support, and maintained 
hospitalization insurance for him.** 


Petition of Smith®® involved two children, one born during 
a marriage which ended in divorce, and the other after the 
divorce while the mother was living with her former husband. 
After the death of the mother, the petitioners, who had taken her 
and the children into their home, filed for adoption. The appel- 
late court in Smith affirmed both the trial court’s granting of the 
adoption of the illegitimate child on the ground of abandonment 
by the father, and its refusal to grant the adoption of the legiti- 
mate child, who was returned to its father. The court stressed 


that intent and examination of the father’s conduct toward the 


558 Ill. App. 3d 642, 644, 291 N.E.2d 21, 23 (1972). 

56 Perhaps the fact that a parent is interested enough to contest the 
adoption provides a clue that he has steadily shown concern for the child. 
Young v. Prather, 120 IIl. —- 2d 395, 256 N.E.2d 670 (1970) would seem 
to support this view in that the court stated that where the natural parent 
opposes and contests the adoption of his child, a preponderance of evidence 
must show that the parent is unfit before the adoption decree will be 
authorized. 

In addition to the cases cited in the text where the court failed to find a 
parent unfit on the grounds of abandonment and desertion, see also In re 
Deerwater, 131 Ill. App. 2d 952, 267 N.E.2d 605 (1971) and Waldron v. 
Waldron, 106 Ill. App. 2d 430, 245 N.E.2d 910 (1969). 

578 Ill. App. 3d 642, 291 N.E.2d 21 (1972). 

58 The case seems to end in a stalemate. The mother and her new 
husband cannot adopt because Cech refused his consent and was not found 
unfit. If Cech remarried, he and his new wife could not adopt unless the 
natural mother consented or was found unfit, both of which seem un- 
likely. The situation is not serious because the child is legitimate, but in 
the unique case where a father of an illegitimate will not consent and cannot 
be found unfit, the child could be left with an illegitimate status. 

59 4 Ill, App. 3d 261, 280 N.E.2d 770 (1972). 
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child are proper areas of judicial inquiry. Today, under the new 
legislation, the court’s finding would probably apply to the illegiti- 
mate child as well. 

In Robinson v. Neubauer,” a mother died in childbirth and 
the father left the child with its aunt and uncle. The court in 
that case rejected the charge that he had abandoned his child, 
even though he had visited the child only occasionally and had 
acquiesced in the child’s referring to the aunt and uncle as its 
parents. The court found that the father had neither consented 
to the adoption or intended to terminate his parental] relation- 
ship, in that he had paid monthly support for the child and had 
placed a monthly sum in a bank account. 


An adoption was also denied in Carlson v. Oberling®™ when 
a divorced wife and her new husband petitioned for adoption. 
Even though the natural father had paid only five months in 
child support in over three years, the court found there was 
neither abandonment nor desertion. The father had regularly 
visited his child, conducted himself properly in regard to the 
child, maintained insurance policies on her life, and, on occasion, 
sent her gifts. However, the court in Houston v. Brackett® did 
find a father to be unfit on the ground of abandonment where the 
father saw his two children only four times in the year following 
divorce and his contribution to the care and welfare of the 


children consisted of $45.00 and four valentines in over two 
years. 


In Thorp v. Thorp,® an illegitimate situation, the court 
failed to find either abandonment or desertion where the mother 
of the illegitimate left the child with her uncle and aunt who 
later filed to adopt the child. The mother had visited and cared 
for the child on several occasions, had been kept informed of the 
baby’s welfare, had taken a small life insurance policy on the 
child, had furnished some clothing and sent Christmas and 
birthday presents to the child. While the courts may have 
- tended to favor the natural mother, even if unwed, there is yet 
no precedent to rely on where the father contests in a similar 
situation. Both Stanley and Slawek involved interested fathers,“ 
so there are no cases under the new legislation to indicate 
where the line will be drawn if the father falls just short of the 


60 79 Ill. App. 2d 362, 223 N.E.2d 705 (1967). 

61 73 Ill. App. 2d 412, 218 N.E.2d 820 (1966). 

62 38 Ill. App. 2d 463, 187 N.E.2d 545 (1963). 

63 48 Ill. App. 2d 455, 198 N.E.2d 743 (1964). While the court did not 
find that the mother intended to abandon or desert her child, the case was 
remanded to allow the petitioners to amend the adoption petition so as to 
charge the mother with another ground of unfitness — depravity and open 
and notorious adultery or fornication. 

_ Stanley may have been interested, but on remand the trial court found 
him unfit and denied him custody of his children. See note 93 infra. 
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usual pattern of disappearing upon discovery of his paternity. 
However, it is important to note that while section 1 D(c) 
of the Adoption Act retains the three month requirement for 
desertion,” section 1 D(k) has added as a separate ground for 
unfitness, “Failure to demonstrate a reasonable degree of inter- 
est, concern or responsibility as to the welfare of a new born 
child during the first 30 days after his birth.” (emphasis added). 
This section effectively reduces the period of desertion to thirty 
days for the father of an illegitimate, closing a gap which might 
otherwise delay prompt hearing of the adoption petition. 
While it is difficult to predict precisely what will constitute 
sufficient conduct for a finding of unfitness, it is suggested that, 
under the new legislation, three grounds should be alleged by 
adding the following paragraph to the petition for adoption 
whenever appropriate: 
That the father of the said child is an unfit person in that he has 
abandoned and deserted said child for a period in excess of three 
months prior to the filing of the adoption petition herein; and that 


he failed to maintain a reasonable degree of interest, concern or 
responsibility as to the child’s welfare.** 


THE ADOPTION PETITION 


In addition to proper termination of parental rights, which 
is simplified by the new legislation, due care must be given to 
the requirements designated in the statute for the adoption pe- 
tition itself. The amended Act retains all of the elements for- 
merly required to accomplish a valid adoption.** The named 
petitioners remain the parties who seek the Decree of Adoption. 
In all cases, including a related adoption, the petition must state 
the names, residence, and length of residence in Illinois of the 
petitioner. It must also state the child’s name, place and date 
of birth, sex, and relationship, if any, to each petitioner.” 

If a natural parent seeks to adopt his own child, whether 
legitimate or illegitimate, he is named as a petitioner. Other- 
wise, the minor child and both natural parents must be named 
as parties defendant.*® Where the father is unknown, the peti- 
tion should identify him as “unknown father of Baby (Boy’s 
name) or (Girl’s name) (Mother’s Maiden Name) and all whom 
it may concern,”’”° 





65 Inu. Rev. Stat. ch. 4, § 9.1-1 D (1973). 

66 The office of the guardian ad litem of the Circuit Court of Cook County 
suggests adding this paragraph to Parnell’s Forms # 1 and # 1-A as 
well as to related adoption Forms # 6 and 10; the paragraph should also 
be included as a finding of the court in the Adoption Decree. 

67 ILL. Rev. STAT. ch. 4, § 9.1-5 (1973). 

68 If an adoption pertains to other than that of a related child, sections 
5 B(c) (g) and (h) should be specially consulted. 

69 ILL, REv. STAT. ch. 4, § 9.1-7 A (1978). 

70 The office of the guardian ad litem uses this form where the putative 
father cannot be identified. 
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Section 5f has been added” to provide that the names of the 
natural parents shall be omitted as parties defendant if their 
rights have been terminated by a court of competent jurisdiction, 
if the child has been surrendered to an agency, or if a parent who 
was served with section 12a notice either filed a disclaimer of 
paternity, failed to file a declaration of paternity, or failed to 
request notice of the adoption. 

As already discussed in detail, the adoption petition must 
include the consent of any person or agency required to give 
consent, or an allegation that the person having authority to 
consent is unfit, with a statement on the ground of unfitness. 
The petition should likewise include a request that the court 
appoint a guardian ad litem to represent the child sought to be 
adopted; such guardian will have the power to consent to the 
adoption, if his consent is needed.** In addition, the petition 
should ask the court to appoint a suitable agency or person to 
investigate the allegations in the petition, as required in all 
adoptions except those involving a related child.” 


SERVICE OF PROCESS AND PUBLICATION 


Once the petition for adoption is properly filed, notice of 
the proceeding must be given to all parties defendant, known 
or unknown.” Section 20 of the Adoption Act specifies that the 
provisions of the Civil Practice Act will apply to the proceedings. 
Hence, if the defendants are known and can be located, they 
must be served either personally or by substitute service.” 
Service of process can be waived by any person over fourteen 
years of age, if he enters an appearance in writing.” 

If a defendant is difficult to locate, the pursuit does not end 
with a “returned mail” postmark. As in any civil proceeding, 
due diligence and inquiry must be expended to determine his 
whereabouts. If a defendant cannot be located after due search, 
or his identity is altogether unknown, the statute allows publica- 
tion of the proceeding.” However, the petitioner must file an 
affidavit with the court, indicating that the defendant resides or 
has gone out of the state, or on due inquiry cannot be found, 
or that he is concealed within the state so that process cannot be 
served upon him.** Whenever there is any doubt about the 





71ILL. Rev. STAT. ch. 4, § 9.1-5(f) (1973). 

72 Td, § 91-18 B(a). 

73 Jd. § 9.1-6. The section preserves the protection afforded all investi- 
gatory reports by forbidding their inclusion in the proceeding or in any of 
the hearings. However, the court must inform the petitioners of any ad- 
verse findings which might defeat the adoption decree. 

74 TLL. Rev. Stat. ch. 4, § 9.1-7 (1978). 

75 Civil Practice Act, ILL. Rev. Stat. ch. 110, § 13.2 (1971). 

76 ILL, Rev. Stat. ch. 4, § 9.1-7 A (1978). 

77 Td. 

78 Td. 
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identity of the father, as where the mother admits to more than 
one paramour, notice by publication should be given, in addition 
to personal service to any individuals who are named. This 
procedure eliminates a future claim of fatherhood by some un- 
suspected candidate. 

Publication must contain notice of the pending action, the 
name of the person to be adopted, the name of the defendants 
being served and/or “to whom it may concern,” and the date 
of default.”* The publication must not contain the name of the 
petitioners, the name of any party who has surrendered the child 
or given consent to its adoption, or the name of any parent 
whose rights were otherwise terminated by the court.* 

Where an adoption involves a related child, a child who has 
been surrendered to an agency, or an adult, the court can enter 
a decree of adoption any time after service of process and the 
designated return day.** No investigation is necessary, unless 
deemed so by the court.* 

In any other adoption, the court will temporarily commit the 
child to an agency or to a person it deems competent, including 
the petitioners, as dictated by the welfare of the child.** After 
six months, the petitioners can apply to the court for a decree of 
adoption, notice of which is served on the investigating agency 
and the guardian ad litem.** When the court is satisfied that the 
adoption is for the welfare of the child, that all consents are 
either valid or not required, and that parental rights have been 
properly terminated, the court will enter the decree. The 
natural] parents are thereby relieved of all responsibility, as well 
as all legal rights, to the child.** 

The adoption decree can be appealed in the same manner as 
in any other civil proceeding, but, of course, no appeal can be 
taken more than thirty days after the decree has become final.*’ 


THE WELFARE OF THE CHILD 


The strict procedural routine delineated in the Adoption Act 
is based on one overriding concern — the welfare of a child 
whose fate and future are being shaped by a court determination. 

In the past, the provisions of the Adoption Act generally 
incorporated the concept of concern for the child,** but lack of 


79 Id. 

80 Td, 

81 Jd, 

82 Td, 

83 Td, 

84 Td, 

85 Td. 

86 Td, § 9. ; 

87 Td. § 9.1-20. 

88 See ILL. Rev. Stat. ch. 4, $$ 9.1-18 B(c); 9.1-14; 9.1-15, which pro- 

vides for consideration of the child’s religious belief, whenever possible. 
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precision gave the attorney little legal support for his contention 
that, in the final analysis, the adoption was to be decided from 
the child’s standpoint. 


The courts have not always subordinated their decisions to 
the child’s welfare. It should be noted that the court in Jn re 
Cech* did not hesitate to overturn the adoption even though the 
welfare of the child might have been better served by allowing 
the mother and her new husband to adopt the child. The court in 
Cech stated that while the welfare of the child may be the de- 
cisive criterion in awarding custody in divorce and separate 
maintenance cases, it is not the sole dictate of the result in 
adoption proceedings. The court further stated: 

The nature of adoption necessitates an appraisal of the effect not 
only upon the child but also upon the natural parent. 

Although, as an abstract proposition, the welfare of Denis 
might be better served by avoiding intrusion into his present home 
life by his natural father, the rights of the father and his readi- 
ness to support and educate his son must be respected.®° 

The new legislation remedies the statutory deficiency by 
isolating the issue of the child’s welfare in a separate provision 
that “[t]he best interests and welfare of the person to be adopted 
shall be of paramount consideration in the construction and in- 
terpretation of this Act.” This legislative action reflects the 
concern of the United States Supreme Court exhibited in Roth- 
stein, in which, despite reversal, the Court directed that due 
consideration be given on rehearing to the completion of the 
adoption proceedings and the fact that “the child has apparently 
lived with the adoptive family for the intervening period of 
time,’ 

In certain situations, the new provision in the Adoption Act 
will influence the outcome of a case. Where both natural parents 
are deceased, for example, a number of parties may seek to adopt 
the child, especially if there is an inheritance involved. The 
Illinois court should now objectively decide whether an aunt, or 
grandparents or any other interested party is best suited to 
adopt, or perhaps determine that no adoption at all is in order 


89 8 Ill. App. 3d 642, 291 N.E.2d 21 (1972). 

90 Td. at 645-46, 291 N.E.2d at 24. See also In re Petition of Smith, 
4 Ill. App. 3d 261, 265, 280 N.E.2d 770, 778 (1972), quoting Jackson v. 
Russell, 342 Ill. App. 637, 97 N.E.2d 584 (1951) that, 

The welfare of the child is a much more a propriate yard stick in a 
custody case than in an adoption matter. Adoption, which affects the 
course of inheritance, deprives the child of a place in which it was 
placed by nature, and by force of law thrusts the child into another 
relationship, while severing forever conclusively the legal rights and 
interests of the natural parents, and is a very different matter from a 
3 ~ in custody, which could be on a temporary basis. 

91 TLL, Rev. Stat. ch. 4, § 9.1-20a (1978). 
%2 Rothstein v. Lutheran Social Services, 405 U.S. 1051 (1972). 
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until the child is old enough to decide for himself. Above all, 
the new legislation focuses legal concern where it should be — 
on the child. 


CONCLUSION 


The amended Adoption Act represents the Illinois legisla- 
ture’s prompt response to the dictate of the United States Su- 
preme Court in Stanley that the father of an illegitimate child is 
constitutionally entitled to the same rights as any other parent 
whenever custody or adoption of his children are involved. 

However, while the changes in the Act afford the father 
substantial protection before his parental rights can be termi- 
nated, at the same time they have created certain complications. 
In Stanley, the United States Supreme Court referred almost 
reverently to the importance of the family and to the basic civil 
right to “conceive and raise one’s children,” and to prepare 
a child “for obligations which the state can neither supply 
or hinder.’’®* The Court embraced the father of an illegitimate 
child in its concern for the preservation of the right. But in 
many cases, the reality of the father’s disappearance as soon as 
he discovers his paternity seems to contradict the Court’s concern 
for his abstract rights. The question emerges whether a father 
who has actual knowledge of the birth of his child and who has 
failed to demonstrate any interest in it whatsoever ought to be 
considered a father as far as legal rights are involved. In a 
strong dissenting opinion to Stanley, Justice Burger recognized 
this problem when he argued that the Equal Protection Clause 
is not violated when Illinois gives “full recognition only to those 
father-child relationships that arise in the context of family 
units bound together by legal obligations arising from marriage 
or from adoption proceedings.” Justice Burger further noted: 


Quite apart from the religious or quasi-religious connotations 
that marriage has — and has historically enjoyed — for a large 
proportion of this Nation’s citizens, it is in law an essentially 
contractual relationship, the parties to which have legally en- 
forceable rights and duties, with respect both to each other and to 
any children born to them. Stanley and the mother of these 
children never entered such a relationship. ... Stanley did not 
seek the burdens when he could have freely assumed them. 


The question of the wholly disinterested father of an illegitimate 
has not yet been fully explored, since the cases giving rise to the 
new legislation never disputed the father’s interest and support. 


%3 Stanley v. Illinois, 405 U.S. 645, 651 (1972). The Court’s somewhat 
edifying language seems especially inappropriate in reference to Stanley. 
The lower court on remand ruled that he was depraved on account of sexual 
advances made toward his older daughter; in a subsequent hearing the court 
said he was still unfit to have the two younger children. 

94 Jd, at 663, 664. 
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A strong temptation persists to ignore the existence of one who 
has steadily rejected or ignored his right to his child, a right “far 
more precious than property rights.”® Under the new legisla- 
tion, this temptation clearly must be resisted. 

Other considerations deserve scrutiny. The requirement 
that the unwed mother, about to marry another, must now contact 
the natural father may prove socially undesirable. Likewise, 
the possibility is present that the unwed mother may have to 
name more than one likely prospect as the father, all of whom 
must seemingly now consent, or at least must receive notice of 
her intention to place the child for adoption. The matter of 
rightfully identifying the father without the benefit of his name 
on a birth certificate or in a paternity suit presents its own 
problem. Caution must be exercised so that the mother alone 
remains liable for improper identification. Even where the 
father is rightfully named, if his paternity occurred outside an 
existing marriage, his identification can produce a disastrous 
impact on the marriage. 

These situations will undoubtedly be debated.** Hopefully 
they will be resolved. But at the present time it is clear that if an 
adoption is to stand unchallenged under the new legislation, the 
attorney must know what changes have been made in the Adop- 
tion Act, and he must carefully follow the procedures outlined 


by them, The goal to be achieved is an adoption which can 
withstand attack, not only in the immediate proceedings, but in 
future ones. The new legislation provides guidelines for almost 
every situation that may arise. The reversal of even one es- 
tablished adoption because of procedural ineptness is inexcusable 
where the welfare and stability of a child are affected. 


Imelda R, Terrazino 





95 Jd. at 651. 

96 See Hession, Adoptions After “Sta ” —__ Rights for Fathers of 
Illegitimate Children, 61 ILL. B.J. 8350 (March 1973), which examines some 
of the ramifications of Stanley. 














